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Your Good RIGHT HAND in 
NEW YORK STATE 


For out-of-state banks and trust institutions, the next best 
thing to a branch of their own in New York State is the 
ancillary service of the Brooklyn Trust Company. With 
eighty years of fiduciary experience and with complete 
facilities and modern operational methods, we are equipped 
to provide prompt, efficient co-operation on estate and 
trust matters requiring special attention in this state. 


BROOKLYN TROST COMPANY 


MAIN OFFICE: 177 Montague Street, Brooklyn 
NEW YORK OFFICE: 26 Broad Street, New York 
24 Offices in Greater New York 
Member Federal Deposit Insurance Corporation 
Member New York Clearing House Association 


New York Escrows 


If you have any documents pertaining to New York real estate 
to be placed in escrow pending completion of any agreement in 
New York City, we are equipped to act as escrow agent with 
efficiency and at moderate cost. 

For over sixty years, we have been closing real estate contracts 
for our clients and have acquired the necessary experience 
to solve the various difficulties that ofttimes arise in connection 
with real estate. 


Title (juarantee and ‘| 'rust Company 


176 Broapwar 175 Remsen STREET 
New Yorx 














STATEMENT OF CONDITION 


MERCANTILE - COMMERCE 


BANK AND TRUST COMPANY 
Locust-Eighth-St. Charles 
ST. LOUIS, MISSOURI 


DECEMBER 31, 1946 


w 


THE RESOURCES 
Cash and Due from Banks $89,618,312.43 
United States Government Obligations, di- 

rect and guaranteed (incl. $29,484,913.62 

pledged*) 149,341,532.17 
Other Bonds and Securities 22,518,893.27 
Demand and Time Loans 90,066,418.89 
Stock in Federal Reserve Bank in St. Louis. 525,000.00 
Real Estate (Company’s Building) 2,790,536.40 
Other Real Estate and Claim against U. S. 

Government 1,500,000.00 
Overdrafts 9,407.60 
Customers’ Liability on Acceptances and 

Letters of Credit 3,606,245.94 
Other Resources 145,360.79 


$360, 121,707.49 


THE LIABILITIES 

Capital Stock $12,500,000.00 
Surplus 5,000,000.00 
Undivided Profits 6,509,704.78 
Reserve for Dividend Declared 250,000.00 
Reserve for Interest, Taxes, etc. __________- 2,128,763.70 
Unpaid Dividends 3,611.30 
Bank’s Liability on Acceptances and Letters 

of Credit 3,606,245.94 
Other Liabilities 223,522.09 


Deposits, Secured: 


U.S. War Loan $ 10,357,568.36 
Other Public 


9,074,353.02 $ 19,431,921.38 


Other Deposits: 
Demand $254,931,203.83 
Savings 55,427,932.92 
126,801.55 $310,467,938.30 $329,899,859.68 


* All securities pledged are to the U. §. Government or its Agents, State of 
Missouri and the City of St. Louis, to secure deposit and fiduciary obligations. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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TRUST COMPANY 


PROVIDENCE fHODE ISLAND 


- Statement of Condition 


December 31, 1946 


ASSETS 


Loans and Discounts $ 48,461,542.84 


U. S. Government 
Obligations . 

Obligations of States and 
Political Subdivisions . . 


Other Bonds, Notes and 
Debentures... . 


207,847,827.91 
1,257,250.93 


595,906.25 


Stock in Federal Reserve 


ae ee 423,000.00 


Corporate Stocks 1,245,664.00 


Cash and Balances with 
Other Banks ; 


Bank Premises Owned — 
Main Office and Branches . 


Other Real Estate Owned 


Customer’s Liability on 
Acceptances Outstanding . 


Other Assets 


44,401,113.32 


5,300,000.00 
100,000.00 


1,660.972.67 
1,071,852.75 


Total Assets $312,365,130.67 


LIABILITIES 


$ 5,000,000.00 
9,100,000.00 
3,017,000.00 
1,002,449.94 
1,810,717.24 
2,713,644.43 
289,721,319.06 


Capital 

Surplus 

Guaranty Fund 
Undivided Profits 
Acceptances Outstanding . 
Other Liabilities 

Total Deposits 


Total Liabilities $312,365,130.67 


MEMBER OF FEDERAL DEPOSIT 
INSURANCE CORPORATION 
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Editor's Easy Chair 


In which we present pertinent 
observations and information in 
letters received from our readers. 


Who’s Sorry? 


Do you often hear of beneficiaries objecting 
to getting too much income from their trusts? 
We received a letter from a customer which 
said: 

“T am sorry there were the capital gains 
for they made the income tax larger than we 
had estimated (or I think they will when it’s 
all computed). The dividends came to more 
than I had expected and that too, I’m sorry 
to say, made the tax larger.”’ 

This is one for the book. Would you call it 
“Trials of a Trust Officer?” 


RUSSELL J. HOLDEN, 

Ass’t trust officer, 

First National Bank and Trust Co. 
Bridgeport, Conn. 


Regional Stockholder Meetings 


All of us here are appreciative of your 
splendid write-up on the regional stockhold- 
ers’ meetings, in the December issue of Trusts 
and Estates. I have routed it to all of our ex- 
ecutives concerned. 

I was particularly interested to learn from 


‘the story in the same issue that the Interna- 


tional Minerals and Chemical Company is 
holding a series of informal meetings. I can- 
not help but feel that more and more com- 
panies will come to use this open meeting 
technique. 


JAMES F. BELL, 


Chairman of the Board 
General Mills, Inc. 


Minneapolis 


Smoother Path 


I enjoyed very much reading your editorial, 
“The Ghost in the Profit Statement” (Decem- 





ber). Certainy your point is well taken. A 
great deal of our industrial unrest, I think, 
stems more from a lack of knowledge of cor- 
porations than from a mere desire on the part 
of labor to make trouble. It is a safe rule that 
the more information made available to em- 
ployees and stockholders, the smoother will be 
the path of our corporate setup. 


C. NORMAN STABLER, 


Financial Editor 
Herald Tribune 


New York 


Forgotten Men 


I thought the editorial, in the January issue 
(page 7) was excellent and timely. We need 
more such messages to speak for the millions 
of these persons you describe as the “Great 
Army of the Faceless”, the forgotten men and 
women. I wish this little editorial could be 
given very wide circulation. 


LOUIS L. HEMINGWAY, 
President, The Second National Bank 
New Haven, Conn. 


Inherent Interest 


I have read with a great deal of interest 
your “Defense of the Capitalistic System” and 
your “Profit Publicity” which is fundamental, 
and more important than the average business- 
man realizes. One of the more important move- 
ments in the preservation of our Capitalistic 
System has been the emphasis placed upon the 
method of reporting the years’ business to 
employees, stockholders, and to the general 
public. There is a tremendous amount of inter- 
est in this general subject, and while all trade 
associations have had this matter up for dis- 
cussion in their meetings, it has been my feel- 
ing that the value of discussions on the preser- 
vation of the Capitalistic System can be done 
better in small groups. The trust company has 
an inherent interest in the preservation of this 
system, as anything affecting it directly af- 
fects business we presently have, and business 
which we hope to get in the future. 

NOBLE D. TRAVIS, 
Assistant Vice President, 
Detroit, Mich. Detroit Trust Co. 


Doing A Service 


I was happy indeed to see a copy of The 
Journal of Capital in which you have estab- 
lished a department on public relations. You 
are certainly doing business a service in en- 
couraging top management to tell the story 
of free enterprise. 

K. C. LONG, President, 
The Dayton Power and Light Company 
Dayton, Ohio 





With an Eye on the 


Interests of BANKS 


and other Institutions 


E have had long and va- 
ried experience in assisting 
institutions in solving their in- 


vestment problems. 


Te 

Our nationwide facilities for as- 
sembling the latest information 
concerning markets and securities 
enable us to render an especially 


effective service. 


To all institutions we offer prompt 
and efficient cooperation. May we 
suggest you ascertain exactly what 
our Institutional Department can 


do for you. 


MERRILL LYNCH, 
PIERCE, FENNER & BEANE 


Underwriters and Distributors of 


Investment Securities 


Brokers in Securities and Commodities 


70 PINE STREET 
NEW YORK 5, N. Y. 


Offices in 91 Cities 
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When in need of a Philadelphia representative 
Engage the services of Girard. 


Situated in the heart of the City, 

Equipped to perform every banking and trust function, 
Ready to undertake assignments promptly and dependably, 
Vested with perpetual authority,— 


Experience of over a century is at your disposal. 


James E. Gowen, President 


GIRARD TRUST COMPANY 


Chartered 1836 


BROAD AND CHESTNUT STREETS, PHILADELPHIA 
Member Federal Deposit Insurance Corporation 


COMMERCIAL BANKING IN ALL ITS ASPECTS 
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MUNICIPAL BONDS 


We own and offer subject to prior sale or change in price 


Amount 


$140,000 


100,000 


165,000 


15,000 


5.000 


50,000 


25,000 


100,000 


30,000 


10,000 


10,000 


50,000 


185.000 


90.000 


60.000 


*Order. 


COMMON STOCKS 

PREFERRED STOCKS 

RAILROAD BONDS 

MUNICIPAL BONDS 

SHORT TERM BONDS 
BANK STOCKS 

ARBITRAGE 

COMMODITIES 


Issue Rate 


State of Arkansas, Highway 3.25% 
State of Arkansas, Highway 
1.00 


City of Birmingham. Ala. 


New York Housing Authority 
(N.Y.C.-Gtd) 


New York Housing Authority 
Raleigh Housing Authority* 
New York, N. Y. 


Seattle, Wash., Municipal Light 
& Power Series LR-7 


Camden County, N. J. 
Trenton, N. J. 
Westfield, N. J. 
Bayonne, N. J. 
Fairlawn, N. J. 
Paterson, N. J. 


Lyndhurst, N. J. Reg. 


Maturity 
1/1/61-63 


4/1/71 


6/1/66 


12/15/71 


1/1/65-66 


10/1/66-74 


1/1/57 


IRA HAUPT & Co. 


Members New York Stock Exchange 


New York Curb Exchange 
New York Cotton Exchange 
New York Produce Exchange 


111 BROADWAY 
REctor 2-3100 


& 


Chicago Board of Trade 





Price or 
Yield 


2.20-2.30% 
2.40 


78Y%-77 


99.983, 


L.75 


1.75 


1.60-1.85 





1.70-1.90 


1.85-2.00 


1.60 





New Orleans Cotton Exchange 


Commodity Exchange, Inc. 


NEW YORK 6, N. Y. 





PRIVATE PROPERTY IN THE PUBLIC SERVICE 


Inventory of 50 Years of Service and Today’s 
Opportunities Reviewed 


28th Mid-Winter Trust Conference, American Bankers Association 


HE keynote of the 1947 Convention of 

the Trust Division of the American 
Bankers Association, held in New York on 
February 3, 4 and 5, was eppropriately 
sounded by the Division’s president, Evans 
Woollen, Jr., president of the Fletcher 
Trust Company of Indianapolis, in his re- 
mark: 

“We should urge—as we can with deep 
conviction—that private property and 
its inheritance work for the good of all 
people.” 


The all-time record registration of 1725 
delegates* is but one augury of the greater 
importance of corporate trusteeship. More 
forceful proof of the major role which it is 
playing in the affairs of the nation came 
from the increasingly strong calibre of its 
representatives. It is a pity that the people 
of the 285 communities represented could 
not have sat in the bleachers and observed, 
at first hand, the character and capabili- 
ties of the professional trus- 
tees. The older men—some on 
the threshold of retirement— 
have indeed set a high stan- 
dard and selected fit succes- 
sors among the younger men 
who will carry on this contin- 
ually expanding service. 


In private conversations, as 
in the formal speeches, it was 
evident that the trust depart- 
ment has not only attained a 
major role in our economy, 


*From 40 States, the District of Co- 
lumbia, Canada (16), Bermuda (3) and 
Hungary (1). 


EVANS WOOLLEN, JR. 
135 


since the “Trust Company Section” was or- 
ganized in St. Louis, fifty years ago, but . 
that it has potentialities for valuable serv- 
ice to a great proportion of the public. 
Heavy burdens of taxation and the blight- 
ing philosophies of recently popular “isms” 
have not been able to more than partially 
deter the enlarging circle of service. 


This was demonstrated in the citations 
of growth of the business, as in pension 
plans, common trust funds, investment 
management and executorships. As in every 
field of business, “problems” keep rising 
with obstinate regularity, but the tenor of 
the conference was one of confidence, based 
on a fine record, in ability to perform with 
mutual profitability. 


Rights of Inheritance 


ITH his introductory remarks, Merle 

E. Selecman opened a well-balanced 
program which, as deputy manager of the 
Association, and Secretary of 
the Trust Division, he helped 
build with realization of the 
changed times and new poten- 
tialities. 

The present rates of taxa- 
tion cast an almost obliterat- 
ing shadow upon the institu- 
tion of inheritence, Mr. Wool- 
len declared in his presiden- 
tial address. “We have not 
only trusts for beneficiaries 
but we have also a trust for 
America”, he asserted. “Un- 
der that trust we have a duty 
to raise our voices against the 
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strangulation of the institution of inheri- 
tance. We should urge thet private property 
and its inheritance work for the good of all 
people. We should point out that capital, 
though productive in private banks, too 
often feeds consumption without promoting 
production once it is in governmental 
hands. We should make it known that an 
excessive tax upon inheritance is a penalty 
to all society.” 


Mr. Woollen’s address is at page 143. 


Trust Contribution 


C. W. Bailey, president of the American 
Bankers Association, highlighted the 
growth of corporate trusteeship in his ref- 
erence to the 117 pioneers who attended 
the first trust conference in Detroit in 
1897—compared to the more than 1700 in 
attendance this year. He gave a particular- 
ly interesting sidelight on the permanence 
of the fiduciary function in citing the Bib- 
lical reference by St. Paul, 4,000 years ago: 


“For where a testament is there must also 
of necessity be the death of a testator, for 
a testament is of force after men are dead; 
otherwise it is of no strength at all while 
the testator liveth.” 


Speaking of the partnership of banking 
and trust work, he put on the record some 
of the major contributions which trust de- 
partments have made to banking: 


1. The creditable caliber of men attract- 
ed to the field 


2. Increased public esteem from the wide 
range of their service in civic affairs 

3. Rendering of humén services to the 
families of banking customers 

4. The economic and social stabilization 
created by conservation of savings and 
their channeling to productive use in 
industry 

5. Promotion of the financial welfare of 
millions of employees and their fam- 
ilies through employee trusts. 


Mr. Bailey then presented a thoughtful 
compliment and challenge in _ saying: 
“There is no single business better quali- 
fied to assume leadership in the badly need- 
ed field of human relations, and in business 
moral values, than trust men.” 


The “Get-Acquainted” Hour, an attrac- 
tive new feature, followed Mr. Bailey’s ad- 
dress. This period enabled the delegates to 
mingle and meet in the Grand Ballroom of 
The Waldorf-Astoria, where the conference 
sessions were held. 
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Trends in Trust Business 


HE outlook for trust business in the 
"Ttnitea States is bright. This was the 
consensus of four reports on “Trends in 
the Trust Business.” Benson L. Smith, vice 
president, California Trust Company, Los 
Angeles, represented the West; M. W. Low- 
ell, vice president, Continental Illinois Na- 
tional Bank and Trust Company, Chicago, 
reported on the Midwest and Southwest; 
Guy Faulk, Jr., trust officer of the Mer- 
chants National Bank, Mobile, Alabama, 
spoke for the South; and John W. Reming- 
ton, vice president and trust officer, Lin- 
coln Rochester (N. Y.) Trust Company, re- 
ported for the East. 


The two most important problems facing 
trust men throughout the country today are 
the difficulty of satisfactorily investing 
trust funds, and the difficulty of attracting 
and keeping young men of sufficient ability 
and promise to be adequate future trust of- 
ficer material. 


All four speakers touched upon the need 
for aggressive policies in the attraction of 
new business. This requires extension of 
the programs of public education on the 
value of trust services, and closer coopera- 
tion with attorneys and life underwriters. 
Summary of the reports begins at page 205. 


Price Tag on Services 


ITH the trend of rising prices dur- 

ing the war years, with the impact of 
higher taxes and the accompanying lower 
return on investments, the public has be- 
come cost conscious and is definitely im- 
pressed by a frank statement from a bank 
as to just what it will cost to settle an es- 
tete, E. S. Lindemann, vice president and 
trust officer of The National City Bank of 
Cleveland, said. The experience of his 
bank in a campaign last year based on a 
booklet and a series of advertisements, dis- 
cussing the fees applicable to estates rang- 
ing from $10,000 to $100,000,was more than 
gratifying. “It convinced us that the mes- 
sage was timely and what people wanted to 
know.” 


Since every officer and employee should 
be a salesman for the bank, and it is de- 
sirable that, in order for them to be real 
salesmen, they know the cost of the service 
they are selling, the program of quoting 
fees has the added advantage of informing 
the other bank officers and employees as 
well as the public generally, Mr. Lindemann 
remarked. He concluded that “trustmen 





should go to the public with a forthright 
message on fees with the avowed purpose 
of dispelling a fear so prevalent that peo- 
ple of ordinary means cannot afford to have 
a bank serve as their executor.” 


This paper is published at page 171. 


Trust Forums for Public 


UBLIC forums on trust subjects con- 

ducted by his bank were described by 
Clarence E. Sample, trust officer, Mercan- 
tile National Bank, Dallas. “Attorneys and 
life insurance men were just as interested 
and enthusiastic as anyone else, and we are 
satisfied that the good will engendered be- 
tween the bank and these two professions 
is ample reward for our efforts and ex- 
pense,” Mr. Sample asserted. Several lay- 
men who attended the meetings have since 
had their estates planned as a direct result 
of the programs sponsored by the bank. 


Details of the forum idea are outlined at 
page 179. 
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Relations between lawyers and trust in- 
stitutions in Connecticut are friendly be- 
cause the former are conscious of their lim- 
itations in those attributes which are char- 
acteristic of the trust institutions, while 
the latter, conscious of their limitations, 
have no desire to assume to themselves the 
business of giving legal advice to others. 
This was the theme of the address by Wil- 
lism W. Gager, Waterbury attorney, which 
is reported at page 167. 


50th Anniversary Session 


HE Tuesday morning session was de- 
. voted to commemorating the 50th anni- 
versery of the founding of the Trust Divi- 
sion on September 24, 1896. On the plat- 
form were twelve men who have been in 
the trust business for forty years or more. 
(See caption of photograph for names). 

Gilbert T. Stephenson, Director of the 
Trust Research Department of the Grad- 
uate School of Banking, who has played so. 


Professor Austin W. Scott addressing the Trust Conference at its Fiftieth Anni- 
versary session on February 4. At the speakers’ table, left to right: Gilbert T. 
Stephenson, Merle E. Selecman, William A. Irwin and Frank M. Totton. 

In the background are men with 40 or more years’ service in the trust business. 


These “old-timers” are: Henry E. Schaper, assistant vice president, United States 
Trust Co., New York (41); William H. Stackel, vice president and trust officer, 
Security Trust Co., Rochester, N. Y. (42); George Merritt, assistant vice president, 
United States Trust Co., New York (40); George H. Tomlinson, vice president and 
trust officer, State Bank and Trust Co., Evanston, Ill. (41); Irving P. Rexford, vice 
president and general manager, Crown Trust and Guarantee Co., Montreal (41); R. P. 
Jellett, president, Royal Trust Co., Montreal (45); Samuel A. Brown, vice president 
and trust officer, Citizens National Bank & Trust Co., Englewood, N. J. (44); A. C. 
Livingston, vice president, Marine Trust Co., Buffalo (45); R. G. Page, vice president, 
Bankers Trust Co., New York (43); R. W. Sprague, vice president and trust officer, 
National Bank of Commerce, Seattle (40); Thomas J. Rogers, trust officer, Hartford- 
Connecticut Trust Co. (42); Albert T.. Dewey, vice president, same company (41). 
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large a part in the progress of the trust 
business during the latter portion of this 
half century, reviewed the developments of 
the period under the following headings: 


Banks as fiduciaries; trust associations; 
trust conferences; trust services; trust lit- 
erature; taxation; investments; compensa- 
tion; principles and policies; relations with 
underwriters and lawyers; and govern- 
mental supervision. 


Of the 80 or more types of trust services 
now being offered, only three can be con- 
sidered products of this period, Mr. Ste- 
phenson remarked, citing community trusts, 
insurance trusts and pension trusts. There- 
fore, and regarding the trust business as 
now in its age of maturity, its future will 
depend on the development of existing serv- 
ices, Mr. Stephenson concluded. 


Statistical and historical data in Mr. 
Stephenson’s paper are being rechecked; 
hence he does not wish it to be published 
at the present time. 


Scott on Trusts 


ROFOUND changes during the last 

half century in practices, in methods, 
and in the purposes for which trusts are 
created were noted by Austin W. Scott, 
professor of law, Law School of Harvard 
University. “In the fundamental legal prin- 
ciples underlying the administration of 
trusts, however,” Professor Scott stated, 
“the changes have not been great.” 


Professor Scott traced the history of 
corporations as trustees, and then reviewed 
the developments of the past half century 
in spendthrift trusts, charitable trusts and 
taxation. His paper is more fully reported 
at page 228. 


A relaxing note was provided by Frank 
Totton, vice-president of the Chase Nation- 
al Bank of New York, in his commentary on 
the horoscope of the trust business and its 
chief functionaries. With genial humor he 
introduced a specious form of astrology to 
an audience well-versed in the facts of busi- 
ness life by the previous addresses of the 
erudite twins of the fraternity, Stephenson 
and Scott, and posed the mortal thought of 
portal-to-portal pay for trust service. 


Financial Leadership Needed 


AKING a good look at the foundations 
of the trust business, William Irwin, 
economist of the A.B.A., called attention to 
the fact that the cost of the growing gov- 
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ernment bureaucracy—supported by teach- 
ings of recent years—is largely laid on the 
very incomes and property of the people 
whom trust institutions serve. Mr. Irwin 
remarked that we have already gone a long 
way towerds socialization, or partial con- 
fiscation of the wealth of the saving classes, 
warning against the danger of our making 
the same assumptions of immunity from 
monopolistic power which people in totali- 
tarian countries made, or assuming that 
we could avoid the nationalization which 
has taken place in England, unless we cor- 
rect private monopolistic weaknesses and 
look beyond our technical daily work to the 
evidences of revolution in social economics. 


Calling on trustees to exercise their fi- 
nancial leadership at home, and to watch 
the economic teachings of our young peo- 
ple, Mr. Irwin expressed concern in our 
habit of leaving economic problems in the 
laps of “opportunistic politicians”. Most 
people, including union members, he ob- 
served, believe in the enterprise system, 
but do not understand its functioning or 
what is happening to their freedoms. As an 
example of constructive leadership, he cited 
the development of pensions, in contrast to 
the former loss of interest in a worker 
when severed from the payroll. Reviewing 
the last half century of economic change, 
Mr. Irwin pointed to the switchover from 
a predominantly agricultural to a mainly 
industrial source of livelihood, bringing 
problems of corporate self-control and need 
of wider employee and public understand- 
ing of the economics of work and of social 
advance, lest we unintentionally, but irre- 
vocably, fall prey to the socialistic trend. 


Tasks for Trust Associations 


LANS for reviving the present mori- 

bund trust associations and orgenizing 
new ones where needed and desired were 
deseribed by Ulric C. Scott, president, Cor- 
porate Fiduciaries Association of Minne- 
sota, and trust officer, First Trust Company 
of Saint Paul. The importance of active 
trust associations was emphasized by Mr. 
Scott’s enumeration of the eccomplishments 
of leading state and local groups through- 
out the country. 


This program for association activity is 
outlined at page 213. 


Modern Trust Management 


HE modern trustee is expected to take 
over and exercise a real and live man- 
agement function, declared Mayo A. Shat- 
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tuck, of the law firm of Haussermann, Da- 
vison and Shattuck, Boston, in urging con- 
sideration of a new approach to investment 
and managerial duties. “The settlor wishes 
the trustee to continue to exercise that live 
managerial function for a long period in an 
uncertain future. His realization of the un- 
certainty of that future is the chief reason 
for his creation of a trust,” Mr. Shattuck 
asserted in the most provocative address of 
the conference, printed at page 185. 


“If we have a trust in which the inten- 
tion is certainly expressed that we are to 
carry on not as conservator but as active 
and alert substitute for the settlor himself, 
and if we have received powers accordingly, 
and if we are protected from liability by 
the terms of the instrument for losses oc- 
casioned by mistakes of judgment, our 
trust committees may have to be prepared 
to exercise our powers more boldly and with 
more imagination. We ought to stop acting 
in many of those cases, as though we didn’t 
have the powers at all.” 


Shop-Talk Sessions 
geese and helpful were the hour- 


and-a-half forum meetings introduced 
as a development of the “consultation hour” 
to give wider opportunity for individual 
questions and exchange of experience. Un- 
der guidance of panels of experts, these in- 
formal sessions ran concurrently and evoked 
active participation. 


The Common Trust Fund meeting drew 
a full house of 150, a number of whom 
indicated that their banks were on the 
verge of establishing such funds. The re- 
cent New York decisions* were cited as 
having cleared the air on four questionable 
points, and were considered important pre- 
cedents for other states. 


Much discussion centered around the case 
where a stock in the fund had passed its 
dividend. The question rose as to the eli- 
gibility of the fund for new money, the con- 
census being that retention be judged on 
the basis of prospects and application of 
prudence, rather than requiring immediate 
surgery by sale at a time when market 
value might be temporarily depressed. The 
diversification of the common fund was 
cited as applicable to cover the isolated in- 
Stance of dividend passage, which is not a 
controlling element in judging value or 
prospects. Segregation of such an asset was 


*Cf. p. 621, December Trusts and Estates. 
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not considered the answer, the issue to be 
faced being synonymous with that of pro- 
priety under an individual account. It was 
pointed out that omission of a dividend was 
not similar to default in bond interest, and 
the best test as to retention or sale is still: 
“would you buy that for that amount of 
cash?” 


The Committee on Common Trust Funds, 
of which A. W. Whittlesey, vice president 
of The Pennsylvania Company, is chair- 
man, is studying this question, as well as 
that of central funds in which smaller de- 
partments can participate. It is also advis- 
ing with the Federal Reserve Board on val- 
uation in transfer of Series G bonds into 
common funds. One trust company reported 
amending its plan so as not to require car- 
rying Series Gs at discount. 


The question of liquidating individual 
investments bearing a higher yield than 
that of the common fund, was considered 
one of the individual account and the indi- 
vidual security. Arbitrariness and loss of 
yield are avoided by considering each in- 
vestment on its merits, retaining in the in- 
dividual account those which appear above 
average. Many trust accounts have been 
advantageously transferred in part or as 
the comparison of each asset or group of 
assets dictated. It was also reported prac- 
tical to put part of an account of over $50,- 
000 in the common fund. In short, a policy 
of flexibility is desirable. 


With average investment in common 
stocks running near thirty-five per cent 
(varying fifteen per cent or so above or 
below) it was interesting to note that, 
while the use of formula plans is not estab- 
lished practice, chipping-off is often done 
when the percentage rises above the norm. 


The proper scope of publicity is still an 
unknown quantity, between precluding that 
information which might incite competition 
for yield and that which a prospect seems 
entitled to have. With yields averaging over 
three per cent, and volume of funds esti- 
mated at a minimum of $250 million, it is 
important to establish the highest stan- 
dards of supervision and rules of external 
as well as internal conduct. 


Participants in the Session on Trust In- 
vestments, led by Richard P. Chapman, 
vice president, Merchants National Bank of 
Boston, and chairman of the Division’s 
Committee on that subject, were principal- 
ly concerned with the appropriate relation- 
ships of common stock to fixed-income se- 





curities in a trust account managed un- 
der the prudent man rule. 


With the historically high range of the 
stock market averages noted, opinion var- 
ied in amounts between twenty to thirty 
per cent as proper for the common stock 
element of the account. One participant, 
who would allow up to forty percent, ex- 
plained that under current conditions only 
half of the forty percent would actually be 
invested in common shares, the other half 
being held in cash of money-good bonds 
awaiting more favorable market levels. 


Opinion on the fixed-income part of the 
account ranged from a conservative full 
amount in U. S. Treasury obligations, di- 
vided between Certificates, Series Gs and 
long-term coupon 214s, to the inclusion of 
up to twenty per cent of high-grade pre- 
ferred stocks (callable) to improve income 
return. There was no inclination evidenced 
to use the top-quality corporate bonds rath- 
er than long-term Treasury 2%s for any 
slight yield advantage now obtainable. 


Tax Questions 


T the Shop Talk Session on Tax Prob- 
lems, members and legal advisers of 

the Committee on Taxation of which Lee 
P. Miller, vice president, Citizens Fidelity 
Bank and Trust Co., Louisville, is chairman, 
reviewed the Treasury Regulations affect- 
ing the Clifford and Hallock ceses and pow- 
ers of appointment. In connection with the 


PRIZE STORY of the CONFERENCE 
“The Activated Heirs” 

According to C. W. Bailey, in his oth- 
erwise formal address as president of 
the American Bankers Association, el- 
derly gentlemen usually want grandchil- 
dren. One in particular used the “will de- 
vice”. 

Calling his three married sons, and 
their wives, together to hear his Will, 
he came to these bequests: 

“To my first grandchild, I bequeath 
the sum of $200,000; 
“To my second grandchild, the sum 
of $100,000; 
To my third grandchild, the sum of 
$25,000. 
Finishing the reading of the Will, he 
asked that they bow their heads and join 
him in a word of prayer. 

When he looked up, some moments lat- 

er, he was alone. 
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latter, it was pointed out that the deadline 
for tax-free release of powers is June 30, 
1947, and that there is little likelihood of 
another extension of the grace period. In 
any event, it was suggested that releases 
be prepared so that they will become effec- 
tive in due time if the law is not changed 
and the period is not extended. 

The Committee is constantly working 
with Treasury officials, seeking to correct 
inequities and eliminate needless technical- 
ities. Regarding the latter, it was reported 
that the Treasury has agreed to dispense 
with the acknowledgment of fiduciary re- 
turns. ‘ 

In a closing comment, Charles H. My- 
lander, vice president and trust officer, The 
Huntington National Bank, Columbus, 
Ohio, highlighted some of the tremendous- 
ly increased items in the Federal budget, 
and urged trustmen to take leadership in 
arousing public opinion against excessive 
government spending. 


Investments 


PEAKING on “Current Conditions Af- 

fecting Trust Investments” at the con- 
cluding session, Dr. Marcus Nadler, who is 
professor of finance at New York Univer- 
sity, emphasized the importance of liberal 
provisions in trust agreements and coun- 
seled trust men to stress to their customers 
the need for discretionary powers and flexi- 
bility of investments, as under the prudent 
man rule, in the management of trust funds 
in an inflation era and time of rapid eco- 
nomic change. 


“Trust companies must drive home to 
their customers the facts that 1) it is more 
important to protect the life tenant than the 
remainderman; 2) that in order to give the 
beneficiary of a trust some modicum of pro- 
tection against a decrease in the purchasing 
power of the currency, their investments 
must not be restricted by legal stipulations 
nor must they be under the constant threat 
of surcharge suits. Well-equipped trust com- 
péenies, with freedom to act, cannot entirely 
protect the beneficiary against a decline in 
the purchasing power of the dollar, but can 
at least seek partial protection for him. 3) 
Finally, all must learn that there can be no 
hedge against inflation by the individual. 
The real protection lies in seeking ways and 
means to prevent wide swings in commodity 
prices and to stabilize our economy as much 
as possible.” 

Dr. Nadler’s address is more fully report- 
ed at page 198. 








HAVE YOU A PENSION TRUST PROBLEM? 


Since 1913, Bankers Trust Company has had its own 
self-administered pension plan for its employes. Over 
the years, our Pension Trust Division has been privi- 
leged to act as trustee for many pension funds covering 
a wide range of industries. This practical experience 


is at the disposal of our banking friends. 


BANKERS TRUST COMPANY 


NEW YORK 
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Safeguarding Inheritances 


The future welfare of your dependents may well be deter- 
mined by what you do at the present time. 


A Will drawn even a few years ago may be worse than no 
Will at all. The property in the estate may have changed 
in value. Drastic increases in inheritance tax rates during 
recent years—increases which now subject estates to unprece- 
dented strains—were probably not foreseen. It is therefore 
possible that the benefits for primary dependents, as set 
forth in the old Will, may be substantially decreased if not 
altogether eliminated. 


These are critical times and changes are taking place rapidly. 
For this reason every person of property should reconsider 
his family situation, reappraise his worth, and estimate 
inheritance tax liability. When all these factors are carefully 
studied in relationship to your own estate, you may realize 
the necessity for a new Will—one which will reflect your 
current wishes regarding the distribution of your estate and 
will also include flexible provisions for the protection of 
dependents. 


Our Trust Officers will gladly place at your disposal the 
benefit of their experience in estate planning, and will be 
pleased to submit suggestions for consideration by you and 
your attorney. 


MANUFACTURERS TRUST COMPANY 


Personal Trust Department 


55 BROAD STREET, NEW YORK 





THE ENVIRONMENT OF INHERITANCE 
Fifty Years Ago and Now 


EVANS WOOLLEN, JR. 
President, Fletcher Trust Company, Indianapolis, Ind.; 


President, Trust Division, American Bankers Association 


HIS year we celebrate the fiftieth an- 

niversary of the founding of the Trust 
Division of the American Bankers Associa- 
tion. The anniversary year is a time for 
taking stock of our position and for com- 
paring our environment with the environ- 
ment of our founders. 

The environment of our’founders was an 
environment out of which came the first 
considerable grumbling about the institu- 
tion of inheritance. Speaking broadly the 
process of inheritance up to about this 
time hed been regarded in this country as 
a natural right. Considering the older econ- 
omy it is quite understandable that it should 
have been so regarded. Individual business 
implied a family continuity. A son was 
often a junior partner, and for him to in- 
herit the tools of the family enterprise was 
a succession which few would challenge. 
But the power of the captains of industry 
under the corporate form of business ex- 
cited new questions. Was it for the com- 
mon good that a few should exercise such 
power while living, and further that the 
power should pass by bequest or inheritance 
to sons perhaps less capable or worthy? 


Thus the first challenge to inheritance 
was based more on the issue of the power 
of a few over the lives of others and was 
couched not so much in terms of the more 
modern clamor for & more even distribu- 
tion of wealth for the sake of its benefits. 
Whatever the arguments used, there began 
at this time to be proposals for the reduc- 
tion or elimination of, estates by a progres- 
sive taxation; and in 1898 the progressive 
principle was first introduced into estate 
taxation in this country. The tax was re- 
pealed in 1902 but came back on again in 
1916. 


’ 


“Progress” of Progressive Principle 


INCE that time the progressive princi- 
ple has been, so to speak, progressively 
invoked. In 1916 rates were levied up to 
10%. It seems that there should be little 
complaint that the owners of large estates 


From address at Mid-Winter Trust Conference, Ameri- 
ean Bankers Assn., February 3. 


should at death share to this extent. In 
1917 the maximum was raised to 15%. If 
10% was not too much, who can say that 
15% was too much? Later that same year 
the 15 was raised to 25. This was a war- 
time measure but, apart from that, the rate 
still seems to be within some kind of rea- 
son; and one thinks that perhaps as a max- 
imum this is alright after all. 


Indeed our country must have settled 
down to about this idea for a considerable 
period of time. In 1926 there was a reduc- 
tion to 20%; and no further change was 
made until 1932, when the rate was jumped 
to 45%; then 60% in 1934, and 70% in 
1935. The last maximum was attained in 
1940, and now the rates are applied up to 
77% for the higher brackets, casting an 
almost obliterating shadow upon the insti- 
tution of inheritance. 


This matter, I suspect, is the most sig- 
nificant point of difference between the 
trustman’s environment of fifty years ago 
and now. The conservation of property for 
families is an important concern to the 
trustman. He is concerned whether the pro- 
cess of conservation be by inheritance un- 
der statute, by bequest or by use of a trust. 
All these processes suffer from the crippling 
effect of taxation; and, for the purpose of 
a broad discussion, all may be grouped un- 
der the loosely employed term “inheri- 
tance”’. 


To Survive or Not 


HE debate on the question of to what 

extent the institution of inheritance 
should be allowed to survive must always 
be a confused and confusing one. It is con- 
fused because the question is not alone so- 
cial or political or economic, but is some- 
thing of all of these. It must always be con- 
fusing because it will be hard to find a de- 
bater without a bias. 


Let us admit that we have our bias in fa- 
vor of the institution of inheritance. Our 
bias arises from the fact that the operation 
of inheritance contributes to our livelihood 
as trustmen; but, putting it more fairly to 
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us, it arises from the fact that our efforts 
are dedicated to the preservation of an in- 
stitution which we believe to be beneficent. 
No man of good conscience could be happy 
at merely making a living unless in so do- 
ing he carried a conviction of the useful- 
ness of his work. 


Let us make one other admission by way 
of limiting the debate: if there were no tax- 
ation on inheritance and no income tax act- 
ing as a deterrent on the building of estates, 
an estate could reach such prodigious size 
that it would carry with it a power in so- 
ciety which no man or family should have. 
To meet this contingency, under these now 
fanciful circumstances, there should be 
some restrictive device. But this admission 
is purely 2s academic under present condi- 
tions as the theoretical concept that a dol- 
lar left at interest for a sufficient time will 
attain a value equal to a ball of gold larger 
than the world. 


Wealth Redistribution Fallacies 


HIS idea of the redistribution of 
wealth, so widely advocated of late, 
seems to be based upon the unwarranted 
assumption that the total wealth is a static 


MARYLAND 
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pool. The fact is, of course, that the total 
wealth is indefinitely expansible, and it is 
enlarged by the action of management and 
labor upon capital resources. This being 
true, it cannot be assumed that the wealth 
available for redistribution would have 
been the same in the absence of the insti- 
tution of inheritance. In fact every one of 
us believes that it would not have been the 
seme. In the absence of individual inheri- 
tance, incentive would have been affected 
and the social heritage would have been 
consequently less. There would have been 
less production in society and what was 
produced would have been less well con- 
served through savings. Sir Josiah Stamp, 
distinguished British public servant and 
student of income and wealth, says: 


“My own view, after long consideration 
of available data, is that the power to be- 
queath savings that will remain intact is a 
most important factor in wealth accumu- 
lation and saving, and the desire to leave 
these savings for the direct line, children 
and grandchildren, is an important special 
case of that incentive.” 


A second unwarranted assumption in 
the redistribution idea is that the redistri- 
bution, if made, would really amount to 
considerable benefit to those in the lower 
economic stratum. It is true that their lot 
is in unhappy contrast with that of the 
most fortunate in society; but the numbers 
in the lower stratum are so greet that, if 
a melon is cut, each man’s share is very 
small; and, if the share comes in the form 
of governmental largesse, a high price is 
paid in the weakening of moral fibre. It 
seems to be in the nature of things that 
society is better served by a levelling pro- 
cess which aims et bringing the bottom to- 
ward the top than one which aims at bring- 
ing the top toward the bottom. 

To support this proposition I quote twice 
more from Sir Josiah Stamp. As to lev- 
elling up he says: “During the 120 years 
prior to [.World War I] I concluded that 
the real position of a typical or standard 
person in this country had improved four 
times. During this period the inheritance 
system hed been in full force.” As to level- 
ling down he says: “I think the only test 
of equal distribution of wealth upon the 
average worker would be by the distribu- 
tion of income... if all the incomes in ex- 
cess of two hundred and fifty pounds were 
pooled, then after deducting the present 
taxation (1926) and.a fund of new savings 
equivalent to the pre-war savings it would 





not give each family more than five shill- 
ings per week. But much of this redistri- 
buted income is earned income, and there- 
fore the redistribution of property income 
would give spendable income far below this 
figure.” 


Speak Up 


HE arguments for the institution of 
Th tomate are simple. First, there is 
an elemental fairness in the idea that a 
man who exerts himself to produce and to 
conserve (thus enlarging the pool of wealth 
and the social heritage) should die in the 
comforting knowledge that he has improved 
the lot of his children. Secondly, this is a 
constructive social expedient, because it 
serves as an incentive to men to accomplish 
that useful production and to exercise that 
socially valuable conservation. 


The first of these propositions, being 
based upon ethical grounds, cannot be sup- 
ported by statistical proof; end no more 
could the second proposition be proved like 
a problem in algebra. Suffice it to say that 
this is what we believe. Our conviction is 
based upon our own family experiences and 
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upon our observation of countless instances, 
and upon the demonstration which Amer- 
ica has made. This is our faith, and it is 
still the faith of America. But there have 
been those in high places who have not 
held this faith. 


It is this change of environment, this 
challenge to a traditional American faith 
which leads to the suggestion that the trust- 
man of today may recognize an opportunity 
and responsibility of which his predecessor 
was not aware. We have not only trusts for 
beneficiaries but we have also a trust for 
America. Under that trust we have a duty 
to raise our voices against the strangula- 
tion of the institution of inheritance. We 
should be heard saying to the public and 
to our senators and representatives that 
the trend in estate taxation should be re- 
versed. We should urge, as we can with 
deep conviction, that private property and 
its inheritance work for the good of all 
people. We should point out that capital, 
though productive in private hands, too 
often feeds consumption without promoting 
production once it is in ' governmental hands. 
We should make it known that an excessive 
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We will purchase outright complete estates or individual items: 
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tax upon inheritance is a penalty to all so- 
ciety. 

Next to the owners of wealth, we of all 
groups in society should be the champions 
of inheritance. But the way has been 
opened boldly by another group, the United 
States Chamber of Commerce. Too little 
attention and too little support has been ac- 
corded to the policy declaration made by the 
Chamber on this subject last spring: 

“The Congress should make preparations 
to surrender the whole field of estate and 
gift taxation to the states at the earliest 
practicable date. Meanwhile, there should 
be immediate and substantial reduction of 
the applicable rates, restoration of a full 
80 per cent credit for death taxes paid the 
states, and correlation of the income, es- 
tate and gift taxes. There should also be 
freedom from taxation for an accumula- 
tion of liquid assets, in insurance or other 
readily realizable form, up to the amount 
of and for the purpose of discharging death 
taxes. There should be removal of injus- 
tices created in estate tax legislation in 
1942 through altering the prior treatment 
of powers of appointment; otherwise there 
should be early statutory provision to post- 
pone the application of the new provi- 
sions.”’ 


Three Influences 


N coming years the issue of the survival 

of inheritance will be before the people 
and in their hands. No longer is the insti- 
tution buttressed by popular acceptance as 
a natural right. From year to year it must 
stand on its merits before the popular 
jury. Our influence must be thrown into 
the balance wherever possible. The jury 
must be apprised of our side of the case. I 
suggest three ways in which we may exert 
an influence toward keeping our cause 
worthy. 
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First, it is evident that the quality of our 
work and the character of our behavior, 
both official and personal, will reflect credit 
or discredit upon our cause. 


Second, it is certain that every trustman 
has occasional opportunity to exercise re- 
straint upon the erratic or cruel use of the 
testamentary privilege. Abuse of that priv- 
ilege holds the dead hand up to the scorn 
of the populace. 


Third, it is likewise certain that every 
trustman has frequent opportunity to in- 
fluence beneficiaries of inheritance toward 
a sane and socially constructive use of the 
fruits of inheritance. Abuse of wealth ex- 
cites scorn and contempt. 


If we were now at the end of our active 
days and were handing our duties and re- 
sponsibilities over to successors, we would 
have to edmit that we were leaving an en- 
vironment less favorable than that which 
we received. Let us hope that, when our 
time is up, there will have been some im- 
provement; and in some part due to our 
efforts. 


Does Money Ruin Talent? 


“It is said that the large sums of money so 
handily come by, conduce to spoil a writer and 
make him indifferent to the quality of his work. 
This strikes me as nonsense. Money in even 
larger amounts never spoiled Shaw, Gals- 
worthy, Maugham, O’Neill and many other 
such men, nor did it make them indifferent to 
the quality of their writing. The theory that a 
man with money in the bank is inevitably a 
lesser artist than one who has to go out and 
borrow a quarter is the remaining privilege 
of sentimental school-girls and French novel- 
ists.,—-GEORGE JEAN NATHAN, in New 
York Journal American, Sept. 23. 
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esent CASH ‘ 


Stamp collections, accumulations, or old envelopes 
may represent a considerable amount of money. 


% You can sell these directly to the world’s 
leading wholesale stamp firm, appraisers 
and auctioneers. 


¥%& You can sell these at the top market 
price and receive the full amount in im- 
mediate cash. 


%*% A special service is available to banks 
and their clients, institutions and estates. 
There are no brokerage fees or charges 
for appraisals or advice. 


Just to be sure... . Always check old stamps or 
collections however small the value may seem. 


Your CORRESPONDENCE AND INQuIRIES ARE INVITED 


J. & H. STOLOW 
50 West 46th Street New York 19, N. Y. 





Low Interest Rate Policy Reaffirmed 


HE low interest rate policy of the Govern- 
ment was reaffirmed by Secretary of the 
Treasury Snyder, when he told Congress that 
“no anti-inflationary purpose would be served 
by raising interest rates.” Factors influencing 
interest rates other than those of the Govern- 
ment managed debt, on the other hand, are 
stronger than any experienced in recent years. 
The widening yield differentials of recent 
months between the best grade corporation 
loans and Treasury bonds show that capital 
needs of borrowers other than the Government 
are influencing rates. Furthermore, rates on 
bank loans have begun to rise from the war- 
time level, and municipal bonds that a year 
ago gave less than Treasury bonds after taxes, 
now provide a more favorable yield than com- 
parable Government bonds. 


The Secretary also affirmed the desirability 
of maintaining the present structure of the 
Government debt unless there is a change 
in the underlying needs of investors. On this 
score, conferences between spokesmen for 
financial institutions and Treasury officials may 
result in the early offering of a new long term 
Government issue of 2% per cent bonds for 
non-bank investors. Recent price advances in 
long term Treasury issues have reflected in 
part the pressure of insurance company funds 
particularly, which have been increasing at the 
rate of about $4 billion annually. Treasury 
spokesmen have indicated that any such bonds, 
if issued, would be virtually non-marketable, 
except with penalty if presented for payment 
before maturity. 


Rate of Saving Declines 


HE rate of individual savings in the country 

has declined from the wartime peak to 
a pace more typical of former years. In the 
last three months of 1946 the estimated pro- 
portion of incomes saved fell to 9.5 per cent 
as compared with an average of 8.6 per cent 
in the years 1935-39 and 11 per cent in 1929. 
In the years 1942 to 1945 individuals were able 
to put aside more than one-quarter of their 
income after taxes. 
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— CAPITALECONOMY ITEMS — 


The President’s Economic Report states that 
“available data point to the. fact that past 
savings have been used to supplement current 
incomes during this past year.” Redemptions 
of war savings bonds of near $6.5 billion during 
the year give such an indication. Analysis 
points also to a shift of holdings of these bonds 
from one group to another as new sales of 
war savings bonds exceeded redemptions. 


Many purchasers of war bonds have appar- 
ently changed their thrift accumulations to 
other fields. Since VJ Day, mutual savings 
banks have gained over one million accounts. 
They now hold almost $17 billion for more than 
17% million depositors. Life insurance in force 
during the year increased an estimated $18% 
billion to a record total of $174 billion at the 
year end. The total volume of individual savings 
increased over $17 billion during the year 
1946. 


Margin Trading Resumed 


ARGIN trading in listed securities was 

resumed the first of February when the 
100 per cent requirement was reduced to 75 
per cent. Under wartime conditions the Federal 
Reserve Board had raised the margin require- 
ment from 40 per cent to 50, then to 75 and 
finally to 100 per cent. 


Marriner S. Eccles, Federal Reserve Board 
chairman, in making the announcement ob- 
served that inflation pressures have abated 
from the dangerous proportions when the board 
increased requirements to 100 per cent early 
last year, and said that further action “will 
depend upon the course of economic events.” 
Remarking that during the year the supply 
of money was reduced as a result of a sub- 
stantial decrease of the Government debt held 
by the banking system, Mr. Eccles recom- 
mended “continued high levels of taxation with 
prudent economy in all government expendi- 
tures . : . to reduce further the public debt 
held by the banking system.” If to these fiscal 
policies we add industrial peace to allow full 
and sustained production, and avoid further 
wage increases while adjusting prices of goods 
downward, he would say “inflation has largely 
run its course.” 
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Share the Progress 


Business’ Role in Making Good Customers* 


CHARLES R. LUCKMAN 
President, Lever Brothers Company, Cambridge, Mass. 


EOPLE live together to do something 

together. Much of the division between 
Business and Labor in our country today 
stems from the fact that we have forgotten 
our togetherness, are now dreaming our 
dreams apart. 


During the past 20 years American Bus- 
iness has become identified in the public 
mind 2s opposed to everything that spells 
greater security, well-being, or peace of 
mind for the little guy. We got the reputa- 
tion we have because, so often, we opposed 
legislative proposals without making con- 
structive suggestions which would assure 
the American people of our desires to 
achieve the same results for them on a ba- 
sis which would be more businesslike and 
less political. Now we wonder why people 
don’t like Big Business! We wonder why it 
is necessary to start campzigns to save free 
enterprise from the damnation bow-wows. 


Workers Want to See 


HE American worker is not interested 

in the number of bathtubs in Russia, 
or in the telephone situation in Sweden. He 
simply doesn’t give a damn about the aver- 
age life expectancy in India, and he is in- 
different to the number of kilowatt-hours 
of electricity sold in Czechoslovakia. What 
he wants to know is: “When am 7 going to 
get modern plumbing?” and “When can I 
afford a private telephone?” 


He is interested in the future, as Ketter- 
ing said, “because from now on I have to do 
all my living there.”’” Now the only way he 
will buy our method of doing business is 
if we satisfy him that we of business intend 
that system to work progressively well for 
him. 

We cannot plant this conviction in his 
mind unless we do two things. First, we 
must meen it. And, second, we must pro- 
mote our plans and policies the way we do 
our products. We’ve got to stop making 
noises like a “corporation.” If our. product 
advertising were written as badly as most 
of our institutional copy, we would have 


Excerpts from address at 1946 annual convention of 
Super Market Institute, Chicago, Nov. 7th. 


been out of business a long time ago. Bus- 
iness needs to make fewer apologies and 
more constructive plans. 


False Modesty 


OME of you may wonder whether it is 

really wise for me, as an employer, to 
state publicly that I believe in higher 
wages, shorter hours, bigger pensions and 
so on. Isn’t it “dangerous” to talk this way? 
Won’t it put “ideas” in our employees’ 
heads, and make “trouble”? Aren’t we run- 
ning the risk that our employees will mis- 
take our objectives for a promise, our hopes 
for commitments? 


My answer is that all our employees can 
read, write, and understand English; con- 
sequently, I refuse to sell them short on 
common sense! I believe that we of manage- 
ment can share our objectives and hopes 
with them, without fear of crucifixion. And 
unless we do share our visions of the road 
ahead, we cannot expect the men who work 
with us to understand the temporary dis- 
appointments that inevitably arise along 
the way. Furthermore, we cannot expect 
them to put forth that special effort which 
so often spells the difference between dis- 
aster and survival, unless they know our 
intentions. 


Each of us must exercise in our own com- 
munity the progressive influence of which 
we are capable. 


Start at Home 


E must work for decent minimum 

wage legislation in our own state, 
fight for bigger educational and recreation- 
al appropriations, stimulate interest and 
discussion in stabilized employment plans. 
We must start pension plans for our own 
employees as an example to the community, 
and encourage efforts in our own communi- 
ty to insure against the hazards of sickness 
and accident. Bankrupt citizens are poor 
customers. 


Frequently, we applaud the idea of a 
higher standard of living for all people, 
without apparently realizing that our own 
employees are also part of the “people”. It 
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doesn’t make much sense for us to do only 
a little for our own employees, while ex- 
pecting other industries to do a lot, so that 
their employees will be good customers of 
ours. 


If American industry can amortize and 
retire its obsolete plant equipment every ten 
years, it can certainly afford to set aside 
once every 25 or 30 years a retirement fund 
large enough to provide for the comfortable 
pensioning of its overage manpower. 


Making Good Customers 


ND there is no reason why the retired 
man of 65 should not be considered as 
good a customer for you as is the employed 
men of 35. And parenthetically may I state, 
there are, between the ages of 65 and 69, 
a total of about 4 million people—a sizable 
market, and a profitable one, if they have 
money to spend on your products. 


Furthermore, there is nothing particu- 
larly sacred about a 40-hour week. Business 
exists in order that people may live. People 
do not live in order that business may exist. 
Actually, leisure for recreation and self- 
improvement is a most powerful stimulant 
to increased business. 


Slate Street Crust 
Company 


BOSTON 


A New England Institution 
for Every Banking and Trust Service 


Charles Francis Adams 
Chairman 
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I submit that if we could progress as a 
nation during the last 30 years from an 
average of 24 cents an hour to $1.11 an 
hour, then, during the next generation, as 
a nation we should be able to increase aver- 
age hourly earnings from $1.11 to $2.22— 
without any further deflation of real dollar 
value. 


Unemployment Insurance Claims 
Drop 


NEMPLOYMENT insurance claims by the 

end of last year dropped by half from 
the post-war peak of two million a week 
reached last March. During the year, the 
number of jobs covered by State unemployment 
insurance laws increased from 27.5 million to 
about 30 million, indicating that laid-off war 
workers and civilians displaced by returning 
veterans were being absorbed rapidly by ex- 
panding peacetime production. 

Benefit checks were received by about 4.4 
million individuals during the year — a total 
slightly higher than in 1939, but less than in 
1940. For the United States as a whole paid 
benefits of slightly over a billion dollars were 
practically balanced by employer contributions 
and interest earned by unemployment trust 
funds. 


Allan Forbes 
President 
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ROUGH SEAS AHEAD FOR SMALL BUSINESS 


Trend to Monopoly and Untried Management Cloud Horizon 


A Staff Study 


ONCERN over the future of small bus- 
inesses was voiced in a farewell state- 
ment by Senator James E. Murray as chair- 
man of the Senate Small Business Commit- 
tee. Mr. Murray, who had led the special 
Senate Committee’s study of small business, 
said in his report, “The most important 
single recommendation I can make... is 
that the Congress enact immediately legis- 
lation providing for the continuing special 
investigation of economic concentration.” 
Big business was being conducted today, he 
commented, to “repress and restrain” enter- 
prise, and “to prevent a virile small busi- 
ness development throughout the country.” 
Business establishments of small and 
middle size which survived the war years 
enjoyed a “relatively greater increase in 
sales, profits, and assets” than large con- 
cerns, according to a review of the im- 
proved financial position of American bus- 
iness during the war made in the Koch- 
Stockwell study for the Federal Reserve 
and reported in the bank’s Bulletin for De- 
cember 1946. The report compares, by types 
of enterprise and size groups, the earnings 
of a representative sample or 2,708 firms 
during the years 1940-45. 


The smaller units in the manufacturing 
and wholesale trade, and concerns of all 
sizes in retail trade, after payment of taxes, 
the study said, revealed an aggregate rate 
of return in 1945 almost twice as high as 
in 1940. In fields principally concerned with 
production of war materials, the study in- 
dicates that both the rate of return for 
1945, and the increase over 1940, were 
greatest in the case of concerns with as- 
sets of less than $250,000. 

The report is devoted primarily to finan- 
cial matters so does not take into account 
the extent to which big corporations have 
absorbed small ones or other factors con- 
cerned with “concentration of power in the 
hands of a small number of giant organiza- 
tions” referred to by President Truman in 
his State of the Union message to Congress. 


Merger Trend Noted 


4 CONOMISTS of the Smaller War 
Plants Corp., an agency absorbed since 
by the Department of Commerce, it will be 


recalled, recently estimated that the sixty- 
three largest manufacturing corporations 
increased their net working capital by $10 
billion from 1939 through 1945—a gain 
large enough to permit their purchase of 
the assets of 71,700 smaller cororations or 
94 per cent of all the manufacturing con- 
cerns in the country. 


Commerce Department officials have not- 
ed acceleration in acquisitions of smaller 
plants by large compaiens despite the gen- 
eral betterment in financial position of 
small establishments. Many small com- 
panies were absorbed at high prices to af- 
ford additional outlets of distribution for 
the larger and better known companies. 
Others apparently preferred to sell rather 
than fight through the multiple problems of 
reconversion and readjustment to more nor- 
mal market conditions. 


Other factors contributing to the merger 
trend are the clerical requirements of Gov- 
ernment regulations which were designed 


WARTIME GROWTH IN TOTAL ASSETS OF 
2,708 MANUFACTURING AND TRADE CONCERNS, BY ASSET SIZE 
1940 TOTAL ASSETS + 100 
MANUFACTURING 


* Very similar rates of growth for medium- and large-size retail 
trade companies. 

Note.—Data refer to year-end position. Indexes for years prior 
to 1945 are based on a somewhat smaller number of concerns. 
Concerns are classified by asset size as follows: 


Manufacturing Trade 
(Total assets in millions of dollars) 
Under 1 
1 to 10 


10 and over 1 and over 


From Federal Reserve Bulletin 
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primarily for big business, the pressure of 
pension plans and other employee benefits 
available in many large corporations, and 
industry wide wage pressures of unions. 


Many New Small Firms 


URN-OVER in the business population 

during the past five years has been 
greater than in any other period in the 
eighteen year span for which records are 
available. In the two years after our en- 
try into the war the excess of business 
deaths over births in the country amounted 
to 560,000, a drop of seventeen per cent in 
the prewar business population to the low 
point in December 1943, when business 
firms numbered 2.84 million. 

The trend reversed, was accelerated by 
the capitulation of Germany and Japan, and 
continued through 1946, leveling off slight- 
ly in the lest half of the year. By June 
1946 the number of firms in operation was 
over 3% million, or about 670,000 more 
than at the low point of December 1943, 
and a hundred thousand more than at the 
prewar peak of September 1941. 


Unseasoned Management 
HE current high level of business ac- 
tivity might sustain the augmented 


‘Melville J. Ulmer in Survey of Current Business for 
January 1947. 


New and Discontinued Businesses! 


THOUSANDS OF FIRMS 


Ol. Th 
‘ Pa ISCONTINUED 


\ 


1944 1945 1946 
QUARTERLY TOTALS, 
“~ AT ANNUAL PATE ~~ 
46-842 


1940 1941 1942 1943 
=— ANNUAL TOTALS ——- 


‘Data for 2d quarter 1946 are preliminary. 
Source of data: U. S. Department of Commerce. 
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Number of Firms in Operation, 
by Major Industries 


MILLIONS OF FIRMS 
3 


RETAIL 


SERVICE 


CONSTRUCTION 


9 MANUFACTURING 





SEPT. 30 DEC. 31 
1941 1943 
1 Preliminary. 

Source of data: U. S. Department of Commerce. 


business population, however, concern is 
evidenced over the substantial number of 
establishments with untried and unseasoned 
management in a time of readjustment 
such as is expected to begin in 1947. The 
first impulse of an unseasoned businessman 
faced with adverse conditions apparently 
is to “borrow his way out” of the trouble 
in sight, rather than to reduce prices and 
liquidate inventory. And reduction of pay- 
roll in the face of present labor conditions 
and regulations is not only difficult, but 
sometimes disastrous. 

Cognizant of the possibilities inherent in 
the situation, both the National Association 
of Manufacturers and the American Bank- 
ers Association are prepared with advice 
and counsel on finance for small business- 
men; NAM with a booklet, “Financing 
Small Business”, done last year, and the 
ABA with a series of booklets prepared by 
the Department of Commerce. 

In addition to financial pointers to small 
businessmen, the NAM booklet said: 

“Strong sentiment favors Government 
setting up an advisory service specially 
suited to supply small firms with advice and 
help on managerial, technical and economic 
problems. It is felt that small businesses 
cannot afford to provide themselves with 
this service, whereas the larger concerns 
can do so.” 


Fifty Recommendations 


ENATOR Murray’s report, mentioned 
earlier, made approximately fifty re- 
commendations for legislative or adminis- 
trative action, including: 
A new Government department of small 
business; ready access for small business 
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to war surpluses; revision of the patent 
system; readjustment of freight rates be- 
tween classes of goods and different sec- 
tions of the country; insurance for small 
business against losses in foreign trade; 
tax revision encouraging investment in 
small business; protection against mergers 
of “unwholesome” size, and stiffer penalties 
for civil actions in anti-trust suits. 

Economists at home and abroad have 
pointed to 1947 as a beginning year for 
substantial readjustments. The status of 
small business strongly reflects in the eco- 
nomic barometer and is a determining fac- 
tor of influence in the social and political 
climate of the nation. 

Under the philosophy of business conduct 
cherished in this country, “the right to go 
broke” is as zealously regarded as “the 
right to get rich”. The mounting difficul- 
ties facing small business men could within 
the next year or two develop into a public 
relations problem of the first magnitude 
for private enterprise.2 Anti-business 
groups are already laying plans to make 
political capital of any increase in the num- 
ber of failures among small business men. 


*Sidney Fish in The Journal of Commerce, February 3. 
1947, 
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DPublic Auction Sates 


Specialists in liquidating at pub- 
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personal property for attorneys, 
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* Illustrated brochure available to trust 
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Interest Trend Reversed 


OR the second time in sixteen years the Fed- 
eral Government has, over a period of 
several months, taken in more than it has paid 
out, and this may be true for the fiscal year 
ending next June 30. The sharp decline in the 
deficit has enabled the Treasury to use the 
tremendous sum raised in the Victory Loan to 
redeem maturing issues in cash, with the re- 
sult that the gross public debt has declined 
from a peak of $279 billion last February to 
$259 billion. The actual cash payments on 
maturing issues have totaled about $23.2 bil- 
lion, but the continuing rise in U. S. Savings 
Bonds outstanding and in special obligations 
issued to the Old Age and Survivors Insurance 
and other funds, has been a partial offset. 


The repayment of maturing issues largely 
held by the commercial and Federal Reserve 
banks, together with a strong rise in com- 
mercial, real estate, and consumer loans, ap- 
pears to have reversed the downward trend of 
interest rates which was a striking feature of 
the government bond market in 1945 and early 
1946. Since March, short-term interest rates 
have shown a noticeable tendency to harden, 
though that tendency is held within a very 
narrow limit by the policy of the Treasury 
and the Federal Reserve System of holding 
the one-year certificate rate at %%. 


From The Northern Trust Company’s Business 
Comment for January. 
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— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 
welfare of employes, employers and providers of capital tools. 


IBM Employee Insurance 


International Business Machines Corp. has 
announced extension of its insurance plan to 
match dollar for dollar the government’s pay- 
ments to widows and orphans of war veterans. 
Thus a widow with three children under 18 
years of age will receive $109.20 from the 
government, the same from the company. and 
about $70 through social security, or $288.40 
per month. 

The company pays approximately $11 mil- 
lion in annual premiums on total insurance 
coverage in excess of $200 million. Benefits 
to families of employees who died during 
1946 averaged $16,740. Other features of the 
plan include hositalization for employees’ 
families and pensions on retirement at age 
65. Top pensions, including social security 
payments where an employee’s wife is also 
over 65, will amount to about $190 per month. 


Rewarding Incentive 


Lincoln Electric Company of Cleveland 
distributed $2,800,000 in year-end incentive 
payments to approximately 1,200 employees 
who quadrupled the normal productivity of 
workers in the same manufacturing field. 


Payments in addition to annual wages were 
not less than $1,500 for an employee with the 
company a year and as high as $25,000 for 
an engineer and a vice-president in charge of 
manufacturing. 


“This year-end disbursement is not a gift,” 
president J. F. Lincoln said. “On the con- 





trary, it is money earned by the remarkable 
productivity of employees by individual efforts 
and together as a production team.” 


Reconversion In Industrial Relations 


This study is “must” reading as an aid to 
top management in the personnel phase of re- 
conversion. It highlights the probable devel- 
opments in industrial relations during the 
next few years in relation to present econom- 
ic trends and the policies of government, la- 
bor and management, and thus affords per- 
spective on the entire field rather than ex- 
haustive treatment of particular areas. 


American management is credited with 
having converted the nation’s industrial plant 
to the needs of war and reconverted it to a 
peacetime basis quickly and effectively. But 
the authors believe reconversion in manage- 
ment policy and in the procedures affecting 
relations with employees has only begun. This 
is a more difficult undertaking than physical 
reconversion since it is concerned with peo- 
ple, not machines and materials. 


In their appraisal of wartime gains and 
losses, the authors find the result to be a net 
loss from the viewpoint of management. They 
urge that during a prospective period of high 
production top management has an oppor- 
tunity to readjust industrial relations poli- 
cies and attitudes, and the main feature of 
proposed policy changes are summarized. “Re- 
conversion in Industrial Relations.” By Bryce 
M. Stewart and Walter J. Couper, 72 pp., $1.75. 
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BUSINESS HAS A STORY TO TELL 


Facts of Company Life to Replace Generalities 
on “Enterprise System” 


JAMES F. BELL 
Chairman, General Mills, Inc., Minneapolis 


One of the real pioneers in business relations with the public—and 
an originator of regional stockholder meetings — Mr. Bell knows per- 
sonally probably as many investors, as well as employees, as anyone in 
the country. At our request he has graciously outlined the steps taken 
by his company to create informed opinion about the facts of business 


life—The Editors. 


UMNER SLICHTER, the Harvard 
economist, and Claude Robinson, the 
public opinion analyst, both have empha- 
sized that business has lost what they call 
the “intellectual initiative,” that most of 
its public utterances tend to be negative, or 
complaining, or merely defensive. 
This is unfortunate, because the great 


majority of companies have positive and 
progressive stories to tell. They are doing 
things the public would be glad to hear 
ebout ... in terms of new jobs and oppor- 
tunities, new products, new conveniences 
for consumers, new uses for the farmers’ 
raw materials, new programs for employee 
security and health—all based on a sincere 


Chairman Bell answering questions at recent regional stockholder meeting, following 
shewing of film highlighting annual report and activities. 
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confidence in the American system’s ability 
to continue to improve the general living- 
standard of our working people. 


This is certainly a positive—and dramat- 
ic—story. It is one that we think is best 
told by each individual company in terms 
of its own activities, related to its own pub- 
lics and daily activities. 

We are working hard to keep all General 
Mills’ public statements accurate and on the 
positive side. As an example, a little folder 
listing 12 “Basic Policies on which our 
Company Operates” was mailed to all em- 
ployees and stockholders with our Annual 
Report this year. 

This quotation from the pamphlet aptly 
summarizes our belief in the mutuality of 
interests of the public and business: 

“The goal of industry is identical with 
that of the average man... a better stan- 
dard of living.” 


Minds of Their Own 


MERICANS inherently resent being 
told what to believe in, whether it be 
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free enterprise or the divine right of kings. 
The only sound way to convince an Amer- 
ican citizen of anything is to give him the 
facts and ask him to make up his own mind. 

If the facts cannot convince him of the 
benefits of constitutional democracy and 
freedom of enterprise, no amount of com- 
mercial advertising or publicity will have 
the slightest effect. 

Thus, if every company will quit worry- 
ing about what may or may not happen to 
industry as a whole, and concentrate on 
telling its own story—factually, clearly, 
and constantly, to employees, stockholders, 
and the consuming public—we will have lit- 
tle to fear from nationalization and the to- 
talitarian bogeyman. 

In addition to factual news releases and 
compeny information booklets, our insti- 
tutional advertisements attempt to inter- 
pret some of the simple business arithmetic 
back of General Mills’ operations. Note 
profit information contained in “Second 
Best Known Woman” ad. 


Generalities Are “Out” 


ELIABLE surveys show that a good 

many people think business profits 
average 30c on the sales dollar. Our ads 
emphasize the company’s modest profit mar- 
gin of a little less than 2%c on each dollar 
of sales. They also emphasize the relation 
of dividends to wages, and the tremendous 
annual cost of items purcheses from farm- 
ers and other suppliers—over 200 million 
dollars during the past fiscal year. 


Most of the ads likewise carry the eco- 
nomic story of high production as the only 
answer to higher wages, higher dividends, 
and stability of earnings over the years. 
Research and expansion also are described 
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Illustration from company’s monthly publication for employees, 
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“Second best known woman” 


Under this caption, a recent advertise- 
ment refers to Betty Crocker’s home service 
staff, and follows with this text: “We took 
in $298,000,000 from the sale of breakfast 
cereals, quick mixes and soups, flours for 
home and bakery, feeds for the farmer, 
new agricultural materials for industry. 

About three quarters of this income (over 
$220,000,000) was paid out for raw ma- 
terials, mostly to the farmer. (This bill, 
we are happy to report, is getting bigger all 
the time as research opens new uses for 
products of the soil.) 

General Mills workers received over $7 
for every dollar paid in dividends. Payrolls 
amounted to $30,069,281, as compared to 
dividends of $4,253,717. 


in terms of their importance as builders of 
security, increased employment, and eco- 
nomic progress. Vague generalities about 
“our way of life” are out. 


The same factual messages are being giv- 
en to the employees via company publica- 
tions and bulletin boards and to stock- 
holders in news letters and at the informal 
regional meetings held throughout the 
country. 


You may be interested to learn that the 
movie, “Operation ’46”, which was shown 
at these stockholder meetings during No- 
vember, is now being widely shown at busi- 
ness colleges and before Chambers of Com- 
merce and other business groups through- 
out the country. 

In brief, if we can succeed in getting the 
facts across, we don’t think we’ll have to 
worry much about the public’s opinion of 
General Mills as a corporate citizen. 


x Ww 


Free Enterprise Engine 


OFTEN think of our free competitive sys- 

tem in comparison with an automobile 
engine. Savings and credit are the flywheel, 
banks and financial institutions are the crank- 
shaft balancers and lubrication system. Con- 
fidence is the self starter. The hope of profit 
is the spark plug and ignition system, and the 
fuel used is the productive effort of all of us 
who work. At present some people feel that 
the fuel has a pretty low octane number 
which cuts down the power and makes the 
engine knock a bit. 


As efficient and useful as the free enter- 
prise engine is, I believe that it can and will 
be improved just as the rough and inefficient 
four-cylinder motor car of twenty-five years 
ago has been improved. But I am certainly 
against discarding this proven efficient engine 
and replacing it with some imported type from 
east of the Rhine or even from England— 
like, for example, the jet engine—which has 
only one spark plug, the state, and depends 
for its power on a blast of hot air. 


We must give up the effort to find political 
short cuts to prosperity without work. We 
must think once more in terms of the consum- 
er.—C. E. WILSON of General Motors Corp., 
before United States Conference of Mayors. 


Political Action or Free Market? 


LL over the world today, people are 

struggling with the terrible dilemma of 
whether to attempt the solution of economic 
problems by political action or by the de- 
vices of the free market. Don’t let anybody 
tell you that this struggle over statism is for- 
eign to our country. It is the biggest issue 
facing this nation since the Civil War. 


Politicians are long on promises and short 
on delivery. The social merchandise they offer 
is shoddy and the price is very high indeed. 
Collectivists are good salesmen. They talk 
about the goals to be achieved. 


The free market fellows are what we might 
call means-minded. They have allowed them- 
selves to be maneuvered into a position where 
they appear to oppose the good life. They are 
afraid to display thir good motives for fear 
they will be making a promise. 


What would happen if we could get people 
to understand the truth about profits? First, 
more interest in real wages, more realistic 
wage demands, and more realistic government 
policies. 

It might be easier to convince the public 
that management is managing in the public 


‘good; that the worker is the chief gainer from 


capital investment—the source of our in- 
dustrial power.—DR. CLAUDE ROBINSON, 
President, Opinion Research Corp., in The Con- 
troller for December. 





VENTS have been trying to teach us 

the practical as well as human values 
of employee cooperation. We find that the 
prerequisite is confidence, based upon un- 
derstanding of the fundamental economics 
that govern the success of business, and 
of how that success affects the pocketbooks 
employees. 


In a company of workers so great as the 
New York Central System and so widely 
dispersed—with 126,000 employees in elev- 
en states and two provinces of Canada and 
with off-line agencies in a dozen or more 
other states—it is difficult to keep all em- 
ployees reasonably well informed currently 
as to conditions which confront us as a 
unit. But it can be done. Because many em- 
ployees are dispersed or in transit, does 
not mean that they are isolated. News and 
ideas have always traveled faster than men. 


With the growth of the railroad system, 
serious gaps in personal and inter-depart- 
mental contacts developed. Some avenues 
of organized communication between em- 
ployees and management have become well- 
established, particularly printed reports, 
training booklets and company magazines. 


Two-Way Public Relations Courses 


UT more recently it has become recog- 

nized that these one-way avenues were 
incomplete, that two-way exchenge of ideas 
and knowledge were essential. This has 
been especially true in the field of business 
economics. New York Central has endeav- 
ored to provide this better communication 
by lecture and discussion courses, the basic 
and changing economic pictures being pre- 
sented particularly through the Public Re- 
lations courses. 


More than four years ago they estab- 
lished system-wide classes in ‘Public Rela- 
tions Training’, designed primarily to: 
“(1) teach the values of getting along with 
each other on the theory that a happy fam- 
ily is more likely to get along with its 
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WHY ?’M WORKING 
ON THE RAILROAD 


New York Central Discusses the 
Economic Side of Its Business 
with Employees 


neighbors than one in which there is dis- 
cord and unhappiness; and (2) how to get 
elong with the people who ride our trains, 
entrust us with their freight and others 
who are guests upon our property—and 
why we should.” 

In the course of this training, the 200 
group leaders, chosen from among em- 
ployees and trained in conference leader- 
ship by representatives of the Education 
Departments in the various states through 
which NYC operates, give employees the 
economic story of their railroad and also 
analyze the wants of our patrons, employees 
and the management. Reprints of President 
Metzman’s articles are distributed and dis- 
cussed at these group sessions. 


Subjects covered in this course are “good 
will,” “advantages of being a railroad em- 
ployee,” such as high average wage, reas- 
onable permanency of employment, oppor- 
tunity for advancement, etc., “employer-em- 
ployee relations,” and “the employee as 
part of the public.” The mutuality of in- 
terest between the wants of employees, cus- 
tomers, owners and the public is brought. 
out in the course, demonstreting that no 
one group could satisfy its wants without 
the cooperation and assistance of the other 
groups. For example, wages could not be 
paid employees without the cooperation of 
the customers, the owner and the public. 

All employees are invited to take this 
training though enrollment is voluntary 
and sessions are held on their own time. 
Over 40,000 employees have completed the 
training. 


Facts via House Organ 


HROUGH our monthly house organ 

(issued by the Public Relations Depart- 
ment) we have been publishing a series of 
articles by President Metzman entitled 
“Let’s Know the Facts!” These articles in- 
form employees of the fact that the New 
York Central is the result of more than one 
hundred years of effort of thousands of 





persons, some of whom worked on the road; 
others who gave their savings to build this 
great railway system. The following is 
quoted from a recent article by President 
Metzman: 

“To take care of expanding commerce and 
to provide for any emergency, the ex- 
penditures of the railroads in the years 
ahead must be considerably larger — at 
least $800,000,000 annually will be needed 
in the next few years. Prices of labor and 
materials and supplies are some 50 per cent 
higher than in 1939 and the costs of addi- 
tions and betterments have increased cor- 
respondingly. 

“One of the principal problems of the 
railroads is to make investment in rail 
securities attractive. Creation of investment 
appeal requires the cooperation of em- 
ployes. Needed also is public understanding 
of the basic features of railroad operation.” 
The company magazine also informs the 

employees about the three groups most vi- 
tally interested in the railroad—the non- 
management employees, the management 
and the investor, and the amount received 
by each from the railroad’s revenue. They 
enlighten employees as to the amount of 
money invested in plant and equipment (an 
average of $18,000 for each employee) ; 
the rate of return on the company’s invest- 
ment, end what happens to the income dol- 
lar of the company, 48.8 cents of which, in 
1945, was paid in salaries and wages (in- 
cluding pensions). 


Economics as Part of Other Courses 


UBLIC speaking classes are conducted 
at a number of points on the System. 
Participating employees discuss the eco- 
nomics of the railroad industry, as well as 
numerous other subjects pertaining to the 
industry and their railroad in particular. 
Young men interested in learning one 
of the many mechanical shop crafts needed 
in construction and maintenance, may en- 
roll in apprenticeship courses. The helper 
apprenticeship course, open to employees 
who have completed two or more years of 
service as a helper, takes three years. These 
courses involve “on-the-job” and classroom 
training. The meaning of depreciation and 
reserves is demonstrated in this training 
through the value of tools and equipment 
used by the trainees; “capital” is seen as a 
tangible aid, instead of as a mere book- 
keeping entry or economic symbol. 
Supervisory and office management 
courses are conducted in which supervisors 
and office assistants are taught not only 
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how to run their office or department and 
how to handle their employees, but are also 
taught the economics of the industry, with 
particular reference to the financial and 
operating data of the New York Central. 


Further Educational Programs 


TRAINING program for freight sta- 
i tion employees and others in the prop- 
er and efficient handling of freight, has as 
its objective improved service to the ship- 
ping public and the prevention of loss and 
damage. Employees and supervision meet 
and discuss the causes of loss and damage 
to freight;-how the loss and damage ad- 
versely affects the good will of the com- 
pany’s patrons; how this may result in a 
loss of business to the company and how 
this may also affect security of employment. 
The group develops the course of procedure 
to follow in an effort to eliminate the causes 
of loss and damage. 

Twenty-one railroad YMCA’s are main- 
tained along the System, where thousands 
of employees spend many leisure hours, par- 
ticularly hours away from home. Much of 
the employee training is conducted in these 
YMCA’s. 

The Company maintains its own Motion 
Picture Department, which, among other 
things, produces morale-building films de- 
signed to increase the pride of employees in 
their industry and their railroad, and re- 
lationship of employees to other employees 
in the company as members of a team. 
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HOW OUR “INCOME DOLLAR’ WAS EARNED IN 1945 


FREIGHT 62.1¢ 


WAGES (ncivome vensions) 


EXECUTIVES, GENERAL OFFICERS 
AND ASSISTANTS co.s¢ 


ALL OTHER 48.3¢ 
TOTAL 48.8¢ 


Reports and Advertisements 


HROUGH public advertising manage- 

ment sometimes talks to employees 
‘over the shoulders of the public’, as for ex- 
ample, advertising in the newspapers and 
in magazines about courtesy training class- 
es, realizing that employees, along with the 
public, read those advertisements. (See ex- 
ample on preceding page). 

An illustrated report is issued at the end 
of each year to the men and women of the 
New York Central telling them in simple 
terms where revenue comes from, where it 
goes, and particularly how much of it they 
receive. The typical illustrations shown 
above appeared in the report for 19465. 


Union Publications Aid Understanding 


HE company has agreements with 
twenty-seven labor unions representing 
126,000 employees. These organizations 
publish their own official organs which fre- 
quently contain information of an educa- 
tional value on economics. Typical is the 
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following quotation from The Railroad 
Workers Journal, official organ of the Rail- 
road Yardmasters of North America: 








“Every thinking person is deeply con- 
cerned about the present labor-management 
conflict. ... 


“There is, in fact, no single answer to 
the labor problem, and for the very simple 
reason that there is no single cause. The 
causes of present friction are numerous. 
Looming large among these is man’s in- 
humanity to man, man’s departure from the 
teachings of Christ. When the industrial 
Simon Legree held the whip, he lashed the 
worker in a manner most ungodly; and now 
that the whip has changed hands, and it is 
the labor leader — in many cases, as un- 
scrupulous as Legree — who wields the 
lash, the blows which fall are still no less 
ungodly. Never shall we find peace among 
ourselves until workers and their employers 
stumble upon the obvious fact that they 
are not natural enemies but are, instead, 
full partners in a common cause: produc- 
tion.” 


Convert your diamonds 
into cash at Gimbels 


Sell them to us for spot cash or leave them with us to sell for a small brokerage 
fee at the high prevailing prices. We specialize in estates - - - No estate is too 
large or too small. If you can’t come in, ship your jewelry Railway Express or 
registered mail insured for appraisal — 5th Floor. 


*Reg. U. S. Pat. Of. 


Jewel Gallerivs* at Gimbels 


Gimbels, 33rd & B’way, New York 1, N. Y., PEnn 6-0808 





Bottom-Up Management 


More Freedom and Initiative for Department Heads 


WILLIAM B. GIVEN, JR. 
President, American Brake Shoe Co. 


E HAVE earried the delegation and 

decentralization of management pret- 
ty far, developing what we call “Bottom-up 
Management”. 

Under “top-down” management the heads 
of a business do practically all the thinking 
and planning, and issue orders to those un- 
der them. In the extreme form boss-edicts 
are seldom questioned; no ideas or sugges- 
tions are actually sought from those down 
the line. The same situation also exists in 
the various divisions or departments of the 
company. 

Under “bottom-up” management’ the 
head of the business, division or depart- 
ment, tries to release the thinking of every 
individual under him, and to encourage per- 
sonal initiative to improve products, effect 
savings in money, motions, or materials, 
improve working conditions. The chief ex- 
ecutive must make clear the objectives, 
chart the course, and hold the organization 
to it. He makes many suggestions, but sel- 
dom gives orders. 


Defining Objectives 


HIS extension of authority in our com- 
pany was not consciously planned. 
Plants and sales offices were widely scat- 
tered. Often prompt decisions were neces- 
sary; more and more were made locally. 
Some ten years ago we adopted the aim of 
making our Company: 
A better place to work; 
A better neighbor in our communities; 
A better company to sell to and buy 
from; 
A better company to invest in. 


A larger and larger part of my time is 
spent attending meetings of various divi- 
sion and company groups, giving informal 
talks. Our senior executives spend more 
time visiting plants and exchanging ideas 
with superintendents, foremen, all in au- 
thority—and plant nurses, too, for they are 
one of our best human-relations contacts. 


These plant visits are for three primary 


From address before American Management Assn. 


purposes: (1) to get to know our people 
better; (2) to discuss and interpret our 
aims and objectives; and (3) to get the 
supervisory force to teach rather than to 
tell. 


Who Belongs in Leadership? 


HE hardest part of the job has been to 

convince our supervisory people that 
they actually have freedom to fail,—that 
we do not expect them to make progress - 
in their department if only sure-fire things 
are tried. Actually, a record of no failures 
in the department proves the lack of cour- 
age and initiative. : 

The mark of leadership is a man’s abil- 
ity to develop leadership ability in those un- 
der him. If he hasn’t this faculty, no mat- 
ter what his technical knowledge or skill, 
that man does not really qualify for super- 
vision. The old school of business managers 
felt that everyone who worked for them 
was in their debt. Now we realize that 
every company has a long-term liability to 
those who contribute to its success. Man- 
agers who are not realistic as to this do 
not belong in today’s management. 

Each of our superintendents has such 
tools as a welfare fund—cash available for 
people in a jam—and full authority to use 
it as each sees fit in an emergency. They 
have a top doctor tie-in available when an 
employee or a member of his family needs 
a consulting physician, and a lawyer ready 
when the landlord is unreasonable or when 
the need of a Will is realized. The superin- 
tendent who doesn’t get a kick out of these 
human relations in his plant should not 
have the responsibility of running a plant. 


We can only afford men in supervisory 
positions who believe the individual means 
more to us than to the labor leader. 


Wives Are Important 


BELIEVE it is the common experience 
of industry that the war has broken 
down the lines of communication between 
people within individual companies. These 
must be rebuilt, the confidence of our work- 
ing people re-established, not by promises 
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but by performance. We must stop thinking 
of our people as Union members, or as a 
group, and think of them as individuals. 
Let us honestly admit that most of us, in 
their places, would have joined the Union 
on the chance that it was the quickest way 
to get more money for the family—more 
educational possibilities for our children. 


When we hire a man to work for us, we 
are in reality hiring every non-working 
member of his family—his wife, his chil- 
dren, and any unemployed relatives who 
live with him—for you are supporting the 
entire family. If the whole family—and 
particularly the wife—is loyal to the com- 
any, it will be easier for the man to put 
himself wholeheartedly into his job. We in- 
vite the wives of our supervisors to some 
of our supervisory dinner-meetings. We 
want them to realize how anxious we are 
to have their husbands grow and progress. 

Men who do not use figures intelligently 
are terribly handicapped today. Few will 
move up in the ranks of management unless 
their leadership qualities more than offset 
this handicap. We are transferring some of 
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our top accounting people to what might be 
called “Operating Department Accounting” 
—to be teachers of arithmetic to managers 
all down the line. We are actively pushing 
conversion-cost profit thinking. To our 
minds, profit thinking related to this basis 
of cost, by everyone up and down the su- 
pervisory ladder, is not only sound business, 
but trains men to be better management 
thinkers. 


Distribution of Financial Reports 


XPANDED avenues for communication of 
the reports of American Business—which 
Banking too may find of value—have been 
opened both by the larger number of stock- 
holders and the inclusion of other interested 
groups, according to a survey by Financial 
World. 

In its January issue, managing editor Wes- 
ton Smith lists the number of stockholders in 
53 representative companies for 1926, 1936 
and 1946. During the 20 years, the number 
increased from 1,373,631 to 3.348,355 for 
these companies. Allowing for duplication— 
in both years—it still indicates the great in- 
crease in the number of people who have 
some stake in corporate welfare. 


Of the respondents from the thousand cor- 
porations queried, 45% distributed their 
stockholder report to employees, while 10% 
issued separate reports and another 14% 
highlights in the company publication. The 
study showed lower percentages (except the 
12% who distribute to some college libraries) 
to several other groups, but Mr. Smith point- 
ed out that 11% made a practice, in 1946, of 
sending their annual report to civic leaders 
in plant cities. 

Nearly half were found to issue interim re- 
ports, mostly quarterlies, these often being 
mailed with dividend checks. Other useful 
data are included on copies of stockholder- 
meeting minutes, and mailings to special 
groups, particularly financial publications, 
analysts and editors. 


Office Unions 


IT IS PROBABLY INEVITABLE that office unions 
will grow, although their rate of expansion 
has not been impressive to date. 

By and large, workers do not organize unless 
they feel, rightly or wrongly, that unionism 
will meet a need they have already become 
conscious of—and the need may be economic 
or psychological. 

“Consultative supervision” and a real open- 
door policy can go further than anything 
else in making the employee feel he has a real 
status in the organization. 

ALVIN E. DODD, Pres., American Management Assn. 
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Stuart Chase Looks 


EARLY thirty years of harmonious indus- 

trial relations in Standard Oil Company 
of New Jersey reflects progressive wage pol- 
icies and workers’ security plans, according to 
Stuart Chase, economist, whose survey of the 
company’s labor and public relations policies 
is reported in a recent issue of the company 
magazine, “The Lamp.” Invited to survey Jer- 
sey’s labor relations with complete freedom 
to reach and report his own conclusions, 
whether favorable or unfavorable to the com- 
pany, Mr. Chase spent several months on the 
assignment. 


Credit for introduction and development of 
the company’s employee representation plan 
is given the late Clarence J. Hicks, a pioneer 
in industrial relations and author of “My Life 
in Industrial Relations.” Chase says: “The 
1918 agreement was a kind of Magna Charta 
for employees, foremen and top management. 
Its spirit still broods over contracts negotiated 
in 1946.” In 1920 the program was enlarged 
to include savings plans and in 1922 regular 
vacations with pay for all employees were in- 
troduced. 


Efforts of international unions, encouraged 
by passage of the Wagner Act and rulings of 
the National Labor Relations Board, to over- 
throw Jersey’s local union, and their failure 
in three separate elections are related by 
Chase. He refers to a survey of ten years in 
which Dr. J. Raymond Walsh, now a CIO 
economic advisor, expressed a preference for 
international unions but was forced to con- 
clude that these independents were not com- 
pany dominated and that the men were satis- 
fied. Reaching the same conclusion, Chase says: 
“This makes sense. The primary thing in 
labor relations is not organization machinery 
but human happiness and satisfaction. One 
should look first at the faces of the men.” 


No Deep Grievances 


Jersey Standard is commended by Mr. Chase 
for having voluntarily raised hourly wage 
rates by 15 per cent immediately upon return- 
ing to a 40-hour week after the war and, of 
course, later coming up to the pattern set by 
the president’s steel award, without loss to 
company or employees through strikes. He 
also found that 93.4 per cent of 7,321 em- 
ployees in the service returned to Jersey 
Standard against an average of 50 per cent 
for industry in general. 


“I found no evidence of any deep-seated 
grievances against management,” says Chase. 
He did find that some union officials thought 
they should have more to say about benefit 
plans and job analysis studies. He agreed that 
workers’ suggestions in the “Coin-Your-Ideas” 


at Jersey Standard 


program might be entitled to a little more 
coin for the amateur Edisons. 


On the union side, Chase thinks its officials 
are too exclusively concerned with local shop 
problems and should have more contacts with 
plants other than their own. 


This unique study concludes: “People in the 
shops and offices of the power age are not 
commodities, and do not propose to be treated 
as such. Jersey Standard began agreeing with 
them in 1918. It thus grasped a revolutionary 
principle which runs deeper than unions, 
deeper than the class struggle, deep down into 
the fundamental nature of man himself.” 
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Explaining Facts to Employees 


KEITH POWLISON 
In Harvard Business Review, Winter 1947 


S vice president and controller of the 
Armstrong Cork Company, Mr. Powli- 
son writes from a most practical relations 
view on “Explaining the Facts to Em- 
ployees.” He courageously discusses omis- 
sions and mistakes which management has 
made in its interpretation of the economics 
of business. He states the problem this 
way: 

“Many workers today do not have confi- 
dence in what they are told about the busi- 
ness of their employers; they are suspicious 
of the motives of management and, there- 
fore, do not accept the profit figures given 
them as being accurate. There must be a 
reason for it. The easy answer, of course, is 
that the mistakes of management which 
have been exploited effectively by the antag- 
onistic publicity of unions and other groups 
have resulted in such distortion of the facts 
as to give workers and the public an erron- 
eous impression of business. Another easy 
answer is to say that since workers appear 
to want all they can get, regardless of the 
consequences, they will not believe any fig- 
ures which stand in the way. 

“It is difficult to imagine, however, that 
the confidence of workers could become so 
shaken unless there were underlying and 
fundamental bases for misunderstanding.” 


Mr. Powlison refers to accounting termin- 
ology, the fluidity of tax and profits calcu- 
lations, adjustments for inventories, con- 
servatism in reserves, and other character- 
istics of standard accounting practice and 
control as creating a pessimistic bias when 


IN MARYLAND 


For Cooperation 
on Banking or 


Matters 
E TRUST CO. 
BALTIMORE 


Trust 


fegtiar 4:38 


ER FEDERA er 


employees want an “on the nose” point of 
view. He then offers these constructive con- 
clusions: 


“If employees are fully informed and 
have confidence in what they know, then 
it will be possible to explain constructively 
how the free enterprise system works;... 
yes, even to lay the foundation on which a 
sense of individual accomplishment can ul- 
timately be built for employees. 


“One note of caution: In the midst of 
any management labor conflict, when emo- 
tional feelings are at white heat, it is of 
course not possible for the company to be- 
gin the curative process. 


“The sharing of information with re- 
spect to profits is as broad as the problem 
of business itself. It is an “all or nothing” 
matter as far as the spirit with which it is 
handled is concerned. The company ... 
must be prepared to answer candidly any 
question it is asked. 


“When the point is reached at which 
everything can be discussed, all questions 
answered, or the reason for not doing so 
reviewed with mutual confidence, then, and 
only then, can the real basis for industrial 
peace be established.” 


The number of federal employees in the 
United States by the end of 1946 fell below 
the 2,000,000 mark for the first time since 
1942, showing a reduction of almost a million 
and a half from the wartime peak of a year 
and a half ago. 
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The Administration 
of English Assets 


Trust companies, banks, or individual execu- 


tors administering estates containing English 
assets are invited to consult with us with respect 


to the use of the facilities of our English sub- 
sidiary, Guaranty Executor and Trustee Com- 
pany, Ltd., London, in the administration of 
English assets. 


Guaranty Trust Company 
of New York 


140 Broadway 
New York 15 


Fifth Ave. at 44th St. Madison Ave. at 60th St. 
New York 18 New York 21 


40 Rockefeller Plaza 
New York 20 
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INFORMATION AND 
ADVICE REGARDING 
BANKS’ INVESTMENTS 











A timely service extended to correspondents by the Chase is the study 
and analysis of a bank’s portfolio of U. S. Government and other 
securitics. 

Specific recommendations are made based upon the bank’s overall 
investment position and particular requirements. 

The experienced staff and specialized facilities long maintained 
by the Chase for reviewing investments have proved valuable to banks 
throughout the country. 

Advice and information on investments is only one of the many 
helpful services that Chase offers to its correspondents. 


Among other services to correspondent banks are: 


Issuance of commercial and traveler's letters of credit 
Complete facilities for the safekeeping of securities 
Collection of checks, drafts and other bank documents 
Transmission of funds abroad and shipment of currency 
Information on credit standing of firms ond individuals 
Participation in local loans when desired by correspondents 


Performing a wide range of incidental services 


THE CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 





BASES FOR LAWYER - TRUSTMAN COLLABORATION 


Connecticut Has Successful Pattern 


WILLIAM W. GAGER 
Attorney at Law, Waterbury, Connecticut 


HE average lawyer in Connecticut is a 

general practitioner. We have not yet 
reeched that stage of specialization charac- 
teristic of the large cities. From such a 
lawyer we may not obtain the ready answer 
to the subtle technical problem in the spe- 
cialized field—but we do obtain a ready 
understanding and grasp of the advice of 
the technical expert. It is with such a type 
of lawyer that our trust institutions must 
deel—and because we, the lawyers, and 
they, the trust institutions, both recognize 
that fact, our relations remain friendly. 


The typical trust institution in our state 
is the smaller institution, in which the trust 
officer is a layman, with one or two clerical 
assistants. The typical trust institution is 
therefore not equipped either to offer legal 
advice to its clientele or, indeed, to solve 
its own legal problems. It has, however, 
certain attributes in which the average 
lawyer is woefully weak. Its personnel are 
well trained and experienced in accounting 
practices, in the recording of day-to-day 
transactions, and in the handling of multi- 
tudinous details. Through its directors, its 
committees, and, in the larger institutions, 
its statistical departments, it is reasonably 
adequate in its judgments in the investment 
field. Because they, the trust institutions, 
and we, the lawyers, both recognize that 
fact, our relations remain friendly. 


Mutual Limitations 


E, the lawyers, conscious of our own 
limitations in those attributes which 
are characteristic of the trust institutions, 


From address before 28th Mid-Winter Trust Conference, 
American Bankers Assn., Feb. 3. 


are only to happy to avail ourselves of their 
facilities and to recommend the use of such 
facilities to our clients. Thus we can take 
from our shoulders the burdens of a busi- 
ness which, in its administrative details, 
is entirely foreign to the conduct of our 
profession. 


And they, the trust institutions, con- 
scious of their limitations, have no desire 
to, nor do they, consciously assume to them- 
selves the business of the lawyers—the giv- 
ing of legal advice to others. Rather are 
they scrupulously careful, not because of 
fear of prosecution, but because they know 
their own limitations, to avoid any prac- 
tices which may be construed as the prac- 
tice of the law. 


The great increase in the business of the 
trust institution is not merely the acquisi- 
tion of business formerly conducted by law- 
yers; it is, rather, a new business. Were it 
merely .the former, the lawyer might well 
feel his position to be that of the small inde- 
pendent corner drugstore or grocery man 
—now disappearing into the interstate 
chain store organization. The bar has, for 
the most part, realized that fact, and that 
the new problems raised by taxation, by in- 
vestment questions, by the increased com- 
plexities of life, have engnderd nw instru- 
mentalities for accomplishing that which 
the individual lawyer is not equipped to 
do—and has learned to make use of such 
instrumentalities for his clients. 


Smaller Estates for Attorneys 


T is in the larger estates that the par- 
ticular attributes of the trust institu- 
tions—the administrative skills and the in- 
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vestment abilities—are called into play. 
And it is the larger estates which we find 
are, as a matter of fact, entrusted to the 
trust institutions. Probate records of our 
local court for the first six months of 1946 
reveal the following facts: 

A total of 185 letters were granted on de- 
cedent estates and inventories filed totalling 
$1,970,300. Of these 160 were granted to 
individuals. The average inventory filed by 
the individual executor or administrator 
was $5,900. Letters were granted to 25 
trust institutions, including 3 in which in- 
dividuals were named as co-executors. The 
average inventory filed by the corporate 
executor was $41,045. This is as it should 
be. In the small estate the proportion of 
strictly law work (or practice of law) to 
the entire work is far greater than in the 
large estate—and the need and opportunity 
for the legitimate functions of the trust 
institution far less. ‘ 

Would it not be well to consider this be- 
fore you trustmen make any concerted 
drive to take into your care the small es- 
tate? Will the small estate be able to afford 
to pay you for your minor legitimate func- 
tions an adequate fee in addition to paying 
the lawyer a proper fee for performing the 
necessary legal work? Will you not, in or- 
der to conserve the total fee for yourselves, 
be tempted to take upon yourselves the ren- 
dering of what is clearly understood to be 
legal services—thus causing friction which 
does not now exist? 

The trust institution is and should be 
primarily an administrative institution. In 
its administrative activities it is superior 
to the average general practitioner in the 
law. And so long as it adheres to adminis- 
trative matters, the trust institution falls 
afoul of no arbitrary restrictive law or reg- 
ulation, nor is it subject to any legitimate 
criticism on the part of the bar. At the 
same time, this does not mean that the use 
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of this new instrumentality—the trust in- 
stitution—should not be circumscribed by 
such regulatory law as is necessary in the 
interests of the general public. And it is 
deemed in the interests of the general pub- 
lic that the trust institution should not be 
used for the practice of the law. 


Public Interest 


T times and to some trust men the ef- 
forts of the Bar. to restrain the trust 
companies from practicing law seem to be 
actuated solely by a desire to benefit them- 
selves. There is prevalent, perhaps, a feel- 
ing that in so doing, we are engaged in 
feather bedding. Such is not the attitude 
of by far the greater number of our Con- 
necticut lawyers and to that may be attri- 
buted much of the lack of conflict between 
the bar and the trust institutions. 


That this prohibition against trust in- 
stitutions engaging in the practice of the 
law is in the interests of the general public 
is, I believe, fully appreciated by the trust 
men in Connecticut. The basic reasons are 
two: (1) the average trust man has neith- 
er the necessary legal education, the knowl- 
edge nor the skill to advise others in legal 
matters or to engage in the practice of the 
law; (2) no person can well serve two mas- 
ters at the same time (obviously, there is a 
certain element of self-interest which may, 
even unconsciously, influence the employee 
of the trust institution). 

It is only when both the bar and the trust 
institutions understand the reasons which 
lead to the adoption of this rule against 
practice of law by others than the lawyers 
that sound application of the rule can be 
made. If either the bar or the trust insti- 
tutions lack understanding and permit it 
to descend to the level of trade unionism 
only—an attempt, arbitrarily and without 
other than selfish economic reasons, to 
preserve to the legal fraternity a remuner- 
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ative field of business—then indeed it be- 
comes only an instrument of class warfare. 


Opportunities for Mutual Understanding 


NLY through the understanding by 

each of the proper functions of the oth- 
er can cooperation exist. Such understand- 
ing does not come about overnight. It is a 
matter of education. It requires an ex- 
change of ideas and ideals. Opportunity for 
such exchange must be afforded. We in 
Connecticut have endeavored to creat such 
opportunities. 

In 1936, the Connecticut State Bar As- 
sociation organized a Bank and Trust Com- 
pany Law Section. This Section has served 
not only to consider technical aspects of 
bank and trust law, but as a common 
ground where practicing lawyers and trust 
officers, many of whom are members of our 
bar, may meet and discuss our mutual prob- 
lems. In this spirit of harmony the Trust 
Division of the Connecticut Bankers As- 
sociation has for years followed the policy 
of inviting members of the Bar to attend 
and to participate in its meetings. 

We have also a Trust and Insurance 
Council. While not directly connected with 
the Bar, the Council has, by inviting mem- 
bers of the Bar to attend and to take part 
in its discussions, helped create mutual un- 
derstanding and cooperation. 


As far back as 1925, the Corporate Fidu- 
ciaries Association of New Haven adopted 
a code covering the general relations be- 
tween its members and members of the Bar. 
This code, which went into considerable de- 
tail as to the matters which constitute 
“practice of the law” and as to which inde- 
pendent counsel should be consulted has, in 
its original form and as from time to time 
revised, been fully approved by formal ac- 
tion of the New Haven Bar, and has met 
with the fullest approval of the members of 
the Bar throughout the State. That it has 
not been revised since 1938 is indicative of 
the actual harmony which exists. 


Educational Activities 


7 1943, at the suggestion of the Trust 
Division of the Connecticut Bankers As- 
sociation, a joint committee of the Connec- 
ticut Bar Association and of the Trust Di- 
vision was formed, comprised of five mem- 
bers from each organization. 

It was felt that the project most worthy 
of our attention and the one most needed 
throughout the State was educational in 
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nature. If in the field of testamentary 
draftsmanship, we could combine the legal 
skill and broad judgment of the lawyer with 
the working knowledge of the trust man, 
we would demonstrate an act of real coop- 
eration far above that evidenced by the 
mere demarcation of business fields. Our 
first project was, therefore, the prepara- 
tion and publication of a pamphlet entitled 
“Suggestions to Lawyers to assist in meet- 
ing current problems in the Preparation of 
Wills”. It is intended to help lawyers by 
calling to their attention certain practical 
matters which trust officers had found in- 
adequately covered in instruments under 
which they were required to function, and 
to help trust officers by improving through 
the legal skills of the lawyers the instru- 
ments under which they, the trust officers, 
ultimately must operate. 

Because of the passage by our 1945 Gen- 
eral Assembly of an Act providing for the 
pro-rating of the Federal Estate Tax, we 
published in 1946 a letter of advice as to the 
operation of this Act, containing a suggest- 
ed draft of a tax clause which, subject to 
the approval of the testator, would place 
the burden of the tax on the residuary es- 
tate and relieve the executor and the estate 
of the difficulties and expenses of pro-rating 
and of the collection of the pro-rated por- 
tion of the tax. We expect to publish fur- 
ther pamphlets from time to time. 

Basic friendly contacts—clear enuncia- 
tion of our respective functions—cross-ed- 
ucation—these are the fundamentals on 
which we in Connecticut have found suc- 
cessful cooperation can be based. So long as 
lawyers and trustmen, with clear under- 
standing of their respective functions, work 
unselfishly for the best interests of their 
clients, cooperation between them will not 
be a topic for discussion—it will be an ac- 
tuality. 
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Where There’s A Will... 


ENRY MORGENTHAU, SR., former 

United Stetes Ambassador to Turkey 
and father of the former Secretary of the 
Treasury, stated in his will: “My wife hav- 
ing been otherwise adequately provided for, 
I accept her suggestion that I make no fur- 
ther provision for her in this will.” To each 
of five named grandchildren, Mr. Morgen- 
thau bequeathed $5,000 unless during his 
lifetime they had received a wedding gift 
of that amount from him or Mrs. Morgen- 
thau. To his son-in-law, the late Ambassa- 
dor gave $25,000 in lieu of commissions as 
successor trustee under a trust established 
for Mrs. Morgenthau and their children in 
1903. Pursuant to an agreement, a niece is 
to receive $2,400 a year, while another will 
get $150 per month for life. The rest of the 
estate is divided equally among the four 
children. Henry Morgenthau, Jr., and 
Bankers Trust Company of New York are 
named as executors. 


* * * 


HARLES S. WOOLWORTH, co-found- 

er of the five-and-ten store chain, left 
an estate estimated at $16,000,000. The in- 
come from a trust of half a million dollars 
is to be used for the benefit of a son, upon 
whose death the principal and accumulated 
income are to go into the residue of the es- 
tate. Another trust of $200,000 is estab- 
lished, the income from which is to be paid 
to such charities as shall be designated 
from time to time by a committee of three 
named by Mr. Woolworth, preference to be 
given to The Community Chest for 20 
years, provided it is well managed. A 
church is the beneficiary of a trust fund of 
$100,000, while two nieces will receive the 
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income of $50,000 trusts, the principals of 
which go into the residue upon their death, 


The trustees are directed to set aside 
1,000 shares of stock of F. W. Woolworth 
Co. for each grandchild living at the time 
of Mr. Woolworth’s death or born there- 
after but before final distribution of the 
residuary trust. If no such stock is owned 
by the estate at the time, the grandchild 
is to receive a sum equal to the value of 
the stock on the date of death. Each great- 
grendchild will receive $10,000 upon at- 
taining majority, the income in the mean- 
time being used for his or her benefit. A 
daughter and another son each will be paid 
the income from one-half the residuary es- 
tate, the principal upon death to go to their 
respective children. Scranton (Pa.) Lacka- 
wanna Trust Compény is named co-execu- 
tor and co-trustee, the will providing that 
40% of the compensation is to be paid to 
the trust company and 30% to each of the 
two co-fiduciaries. 


* * * 


ULES BRULATOUR, pioneer motion 

picture magnate, declaring that he had 
otherwise made generous provision for his 
wife, opera star Hope Hampton, placed one- 
half the residue of his estate in trust to 
pay her the income for life. Upon her 
death, the principal will go to three chil- 
dren. By his will, Mr. Brulatour appointed 
the principal of a trust created with a trust 
company in 1923 to his children (or issue 
of deceased children) living at the termina- 
tion of that trust. The will designetes 
Chemical Bank & Trust Company of New 
York as co-executor and co-trustee. 
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PUTTING A PRICE TAG ON TRUST SERVICE 
Tell Public How Much It Costs 


E. S. LINDEMANN 
Vice President and Trust Officer, The National City Bank of Cleveland 


HE germ of our 1946 idea to quote dol- 

lar fees for trust service came from 
Senator Roseberry’s excellent paper, pre- 
pared for the 26th Mid-Winter Conference 
in 1945.* The slogan “If you have $1,000 
you have .an estate”, with the subsequent 
reports of success, could not fail to stimu- 
late the imagination of any aggressive 
trustman. 


After a good deal of discussion we decid- 
ed to actively solicit executorships where 
the personal estate was $10,000 or more and 
to go to the public with a frank statement 
as to the fees of an executor for estate set- 
tlement service. We approved the material 
for a booklet entitled 


DO YOU KNOW HOW MUCH IT WILL 
COST TO SETTLE YOUR ESTATE? 


We emphasized the theme of costs. We 
publicized the fees allowed to the executor 
for all ordinary services. In Ohio this fee 
is fixed by statute at 6% on the first $1,000, 
4% on the next $4,000 and 2% on all over 
$5,000 on personal property only. There is 
no fee on real estate unless it is sold by the 
executor. We also set up a table with the 
computation of the dollar fee on estates of 
various sizes, starting at $10,000 to and in- 
cluding an estate of $100,000. We outlined 
the numerous advantages for selecting a 
corporate fiduciary: experience in handling 
estates, financial responsibility, adequate 
facilities for tax accounting, safekeeping, 
investment management and constant avail- 
ability. 


Newspaper Support 


aa booklet, mailed in the early spring 
of ’46, was followed by a series of news- 
paper advertisements supporting the theme 
of dollar cost for estate settlement service. 
One title was: 


CORRECTING TWO MISTAKEN IDEAS 


1. That banks generally are not interested 
in acting as executor for small or moder- 
ate sized estates; 


l'rom address at Mid-Winter Trust Conference, Ameri- 
can Bankers Assn., February 3. 


“See Feb. 1945 Trusts and Estates 157. 


2. That most owners of small estates can- 
not afford the fees charged by a seasoned 
estate settlement organization. 

The advertisement answered these two fal- 
lacies completely and efficiently. Based on 
our experience, we are convinced that these 
two mistaken ideas are the major obstacles 
standing between a trust company and 
many appointments as executor. 


The second advertisement was entitled 


CERTAINLY WE SETTLE SMALL 
ESTATES 


Here we attempted to dispel the notion that 
our service as executor was available only 
to the wealthy, and invited any person 
whose estate was $10,000 or more to con- 
sider naming our bank as his executor. 


The third advertisement was entitled 


THIS COST HAS NOT RISEN 


In this copy we stressed the fact that exec- 
utor’s fees fixed by law had not changed 
though other costs had risen materially, 
that the fees allowed to a bank were identi- 
cal with those allowed an individual exec- 
utor. In all of the three advertisements we 
included a schedule of dollar fees applicable 
for estates ranging from $10,000 to $100,- 
000. 


We had never gone in too heavily for 
newspaper advertising in the trust field. 
We had always believed that this “shot 
gun” approach to selling a personal service 
program was too expensive for the results 
obtained. We preferred the “rifle” method 
of direct mail. However, in this instance, 
where we were concentrating on developing 
what we believed to be the largest market 
for trust services, namely executorships, we 
concluded that newspaper advertising was 
the least expensive medium. Our early in- 
quiries sustained this judgment and the re- 
sults were so gratifying that we repeated 
the newspaper ‘program several times dur- 
ing the balance of the year, the emphasis 
always being upon the schedules of fees 
which placed a price tag upon trust service 
and which any person could apply to his 
own case. 





How Much Does It Cost? 


HILE the statute governing fees has 

been on our books for years appar- 
ently the general public has not had it 
brought to its attention in connection with 
a sales program. What is more logical in 
selling any product than to tell people what 
you have to offer and how much it is going 
to cost? Many actual cases proved that this 
forthright selling formula applied to the 
trust business. To illustrate: 


This past summer I had a visit from a 
man of seventy odd years, and his son a per- 
son of about forty. The mother had just 
died and in her will, which was about to be 
offered for probate, the son was named as 
the executor. They inquired whether we 
did not offer an advisory service which 
would be available to the son acting as ex- 
ecutor under the will. I told them that if 
the son cared to resign we would apply for 
letters with the will annexed and handle 
the estate fully or, in the alternative, that 
we could relieve the son of all the detail, 
after he qualified as executor, by serving as 
his agent in which case we would expect the 
statutory executor’s fee. They asked what 
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this service would cost and I handed them 
the booklet containing the schedule of ex- 
ecutor’s fees. The answer came back that 
the son was anxious for the experience, 
that he wanted to qualify as executor and 
all they were interested in was an advisory 
service. I told them in that event they would 
have to consult their lawyer who would 
handle the details of the estate in the 
fashion they wished. 

Within an hour from leaving my office 
the father called to state that they both 
had read the booklet at home and concluded 
that they wanted to employ the bank as the 
agent for the executor. The conclusion was 
inescapable that they knew from an exam- 
ination of the fee schedule in the booklet 
exactly what the bank’s charges would be 
for acting as agent for the executor. The 
fact that we got this desirable business 
from these people, whom I know from long 
experience to be very cost-conscious, indi- 
cates that they made this prompt decision 
principally because there was a price tag 
on our service as opposed to something that 
was unknown. Within two months we had 
lodged with us wills from the father and 
the son naming us sole executor. The size 
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of each of the three estates far exceeded 
the maximum size of the estate set up in the 
fee schedule. 


Proof of the Pudding 


HE acid test of any advertising pro- 
a oe is results. The response we got to 
this booklet and to our newspaper advertis- 
ing was more than gratifying. It convinced 
us that the message was timely and what 
people wanted to know. While our copy read 
“if your estate is $10,000 or more,” our ex- 
perience paralleled that heralded from the 
west coast. The majority of our appoint- 
ments have far exceeded this minimum. 
The averege of the estates on the appoint- 
ments so far received directly traceable to 
this campaign has been $117,000. Our pro- 
gram told the story of fees in a dignified 
way and informed the public on a subject 
that they were interested in and about 
which they knew little or nothing before. 


In my bank, we in the Trust Department 
preach the gospel of having every officer 
and employee of the bank a salesman for 
the bank. How much do your officers and 
employees know about your trust depart- 
ment charges? Isn’t it desirable that, in 
order for them to be real salesmen, they 
know the cost of the service they are sell- 
ing? The program of quoting fees, there- 
fore, has the added advantage of inform- 
ing your fellow bank officers and employees 
as well es the public generally. An officer 
of a midwestern trust institution which has 
followed a similar program during the past 
year says: 

“We have never done any newspaper ad- 
vertising that came even close to the cur- 
rent campaign in catching the interest of 
employees and causing them again and 
again to make favorable comments. Be- 
cause of the simplicity and directness of 
approach I know this series has done more 
to inform the rank and file of our em- 
ployees about fees than anything we have 
ever done.” 


Where Fees Not Fixed 


N perhaps a majority of jurisdictions 

executor’s fees are not fixed by statute. 
This circumstance does not preclude put- 
ting a price tag on trust services. The like- 
lihood is that in such states it is even more 
desireable to come before the public with a 
frank statement of typical fees where the 
final determination of the amount rests 
within the sound discretion of the court. 
The program has been tried in court fee 
states with success. For instance, a Con- 
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necticut trust institution used the following 
language in connection with their adver- 
tising program: 

“The fee our trust department receives 
for the complicated job of settling an es- 
tate is subject to the approval of the Pro- 
bate Court and usually is the same as an 
individual would be entitled to receive for 
the same service—it may be even less. 
Here are examples of fees this bank has 
received for settling typical estates of 
various sizes recently.” 


Where the advertising is geared to fees 
actually received use can be made of spe- 
cific dollar quotations in relation to estates 
of specific size. It seems to me that this is 
highly desirable because it furnishes the 
prospective customer with a good idea of 
what it will cost to settle his estate. It also 
eliminates any possible embarrassment to 
the bank since it in no wise invades the 
province of the court by presuming what 
fees will be approved in the future. In 
court fee states where custom or court rule 
have not developed a rather well defined 
standard of fees, it seems to me imperative 
that trustmen should go to the public with 
a forthright message on fees with the 
avowed purpose of dispelling a fear so 
prevalent that people of ordinary means 
cannot afford to have a bank as executor. 


During the past year, the idea of putting 
a price tag on trust services has been used 
in a number of states. Whether in states 
where court fees prevail or in states where 
statutory fees obtain, the reports received 
have been uniformly gratifying. I like the 
comment of the executive vice president of 
a New England trust company who said: 
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“There is nothing more American — 
nothing more democratic than for a busi- 
ness firm to say ‘This is what we do and this 
is what we charge for doing it’ and the 
only business I know of where this has not 
been done is the trust business.” 


Insurance - Trust Cooperation 


HERBERT E. WIDENHOFER 
Vice President, Fort Wayne National Bank 


S in many communities, Fort Wayne has 
not experienced what might be termed 
good relations between trust men and life un- 
derwriters. The usual situation existed, en- 
tirely unfounded, where the underwriters felt 
the trust departments of banks were in direct 
competition with them. As a result of numerous 
discussions with individual life underwriters 
and members of the Board of their local organ- 
ization, they consented to our sponsoring a 
series of two meetings, each of which started 
with a dinner with the two larger trust de- 
partments in the city acting as hosts. 


The program in each instance was a com- 
bination of one talk followed by an open forum 
with a prominent local underwriter acting as 
moderator. At the first session, E. G. Schwalm, 
trust officer of Lincoln National Bank and 
Trust Company, presented a paper on “Trust 
Department Functions.” He was assisted on 
the forum panel by three other local trust 
men. At the second session, C. W. Dannen- 
felser, trust officer of Fort Wayne National 
Bank, presented a paper on “Estate Planning” 
and he also was assisted by three local trust 
men in the forum which followed. 


The theme prevailing in these two meetings 
was one of furthering the idea of mutual as- 
sistance between trust departments and life 
underwriters with the prime objective of better 
service to the people of our community. The 
stories appearing in the local papers were 
likewise built around that idea. Capacity 
audiences attended both meetings and it has 
been amazing to see what splendid reaction 
has resulted thus far. Our trust departments 
have been visited by a great number of life 
men and their clients and it is quite obvious 
that we have now definitely sold the under- 
writers on the value of candid co-operation. 


Although it was not definitely stated in our 
original arrangements we had in mind devel- 
oping sufficient interest to organize a Life- 
Trust Council in Fort Wayne. This is now in 
process and, best of all, the requests for such 
a council are coming from the insurance men. 
They have appointed a committee of three 
men to meet with two of our trust officers, 
whose duty it will be to lay plans for an organ- 
ization. We intend to inject into the advertis- 
ing program of our trust department, copy 
which will be mutually advantageous to the 
underwriters as well as the banks. 





COINS ARE VALUABLE 


WE OFFER A COMPLETE NUMISMATIC SERVICE 


% Appraisals by qualified experts for banks, 
insurance companies, tax authorities, etc. 


% As principals- we purchase estates 


% As brokers- we sell at public auction on 
Our premises 


% Our field representatives will call to ex- 
amine your collection 


% Service available to banks and their 
customers 


Inquiries Invited 


NUMISMATIC GALLERY 


42 EAST 50th STREET . NEW YORK 22, N. Y. 


Home of America’s <> Finest Coin Sales 
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New Books 


PROFIT SHARING AND PENSION 
PLANS 


C. MORTON WINSLOW and K. RAYMOND 
CLARK. Chicago and New York: Commerce 
Clearing House, Inc. Two volumes, 688 pp., 
heavy leatherette paper. Per set, $6.50. 


With labor difficulties at all-time peaks it 
would seem that the times call for the careful 
investigation of all promising means for re- 
ducing labor unrest. In this connection, say 
the authors, profit sharing and pension plans 
have demonstrated their ability to cut down 
strikes, slowdowns, high worker turn-over and 
other disturbing phases of employee relations. 
Accordingly, they point out that profit sharing 
and pension plans are receiving increased at- 
tention from employers and are being adopted 
jn mounting numbers because of the heightened 
employee efficiency and loyalty they create. 

In the first volume are discussed types of 
plans, suggestions for planning, and specimen 
plans; and in the other are explained pertinent 
federal and state laws affecting pension, profit 
sharing, and stock bonus plans, their legis- 
lative, administrative, and judicial interpreta- 
tion, and relevant Treasury rulings. 


There are analysis and discussion of such 


topics as: profit sharing as an incentive to 
profit making; types and taxes; Senate com- 
mittee profit sharing plan and legislative rec- 


ommendations; qualifications and _ records; 
qualified plan or trust; deduction of employer’s 
contributions; taxation of employee and bene- 
ficiary. Appendices provide data on provisions 
of the Internal Revenue Code and Federal 
Income Tax Regulations affecting pension, 
profit sharing, and stock bonus plans; discus- 
sions of pertinent aspects of Federal Old-Age 
and Survivors Insurance (including tables of 
retirement benefits) ; and specimen agreements 
for a pension trust (wholly insured type), a 
profit-sharing plan, and a pension plan (trus- 
tee invested type). 

These volumes furnish a sound guide and 
comprehensive reference for those interested 
in the field. 


OLDEST BANK IN SOUTH JERSEY 


FIRST CAMDEN 
NATIONAL BANK 
&@ TRUST CO. 


Founded 1812 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


MONTGOMERY’S FEDERAL TAXES: 
ESTATES, TRUSTS AND GIFTS, 
1946-47 


ROBERT H. MONTGOMERY & JAMES O. 
WYNN. The Ronald Press Co., New York. 990 
pp. $10. 


To one who has had the pleasant task of 
reviewing the annual editions of this volume 
since 1936, it becomes increasingly difficult 
to find new phrases to express the high esteem 
in which he holds this masterpiece of concise 
analysis. Over the past decade this reviewer 
has had opportunity to evaluate the book 
from two viewpoints: as a practicing attorney 
and as an editor, with all the research that 
the latter career entails. On both scores, Mont- 
gomery has measured up to every demand. 


The new edition follows the tried-and-true 
pattern of its predecessors. A chapter on 
“Planning the Distribution of an Estate” pre- 
cedes the main portions of the volume which 
are devoted, respectively, to the income tax 
(as it relates to decedents, estates and trusts, 
the estate tax and the gift tax. After the open- 
ing discussion of each topic, the law, regula- 
tions and decisions are correlated so that one 
gets a synthesis of all the pertinent authorities. 


For the accountant and attorney handling 
business taxes, the companion two-volume work 
“Federal Taxes: Corporations and Partner- 
ship” will likewise prove invaluable. Col. Mont- 
gomery was assisted in the preparation of 
this set by Conrad B. Taylor and Mark E. 
Richardson. Volume I deals with gross income 
and deductions, and methods and bases. Vol- 
ume II covers the excess profits tax, undis- 
tributed profits tax, consolidated returns and 
administration. This set sells for $20. 


CAPITAL GAINS TAXATION 


THOMAS N. TARLEAU and others. 106 pp. 
Tax Institute, Inc., New York 7. 


The knotty problem of tax treatment of 
captial gains and losses is treated by a number 
of distinguished participants in this volume, 
which is the first of the recently initiated Tax 
Institute Panel Series. The publication reports 
a two-day session, presided over by Chairman 
Thomas N. Tarleau, formerly Tax Legislative 
Counsel of the Treasury Department. 


The discussion covers such preliminary con- 
siderations as Concepts of Income, Concepts of 
Capital Gains, Social and Economic Effects, 
and Mechanical Difficulties. There are chap- 
ters on the British Attitude on Capital Gains, 
Capital Gains and the Individual, and Capital 
Gains and the Corporation. All of the partici- 
pants favor at least.moderate taxation of cap- 
ital gains. 
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Phone, through the individual state units of CCH’s State Tax Reports, is 
swift, accurate, dependable reporting of unfolding state and local tax 
changes for each one of the forty-eight states and the District of Columbia. 
Fast, frequent, continuing issues keep subscribers constantly posted on all 
significant state tax developments, including new laws, amendments, 
regulations, rulings, court and administrative decisions, return and report 
forms, and the like. Coverage is complete to the “Nth” degree. Everything 
important or helpful in the sound and effective handling of corporate or 


individual state taxes and taxation is reported promptly, fully, faithfully. 


Co MMERGCE) CLEARING HowsE, InG,, 
PUBLISHERS OF TOPICAL LAW REPORTS 


m > CHICAGO 1 New Yor« 1 WASHINGTON 4 
Write for Complete Details 214 N. MICHIGAN Ave. Empire STATE BLOG. MuNSeY BLDG. 
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To Draft Profit Sharing Trust 


HE Pension and Profit-Sharing Trust 

Committee of the American Bar Associa- 
tion is now working on a specimen Profit- 
Sharing Trust Agreement following the same 
general structure as the specimen Pension 
Trust Agreements developed during the past 
two years (see January and November 1946 
issues of Trusts and Estates). In accomplish- 
ing this objective the Committee desires to 
obtain: 

Copies of Profit-Sharing Trusts that have 
been put into operation; and 

A statement of any special difficulties en- 
countered by employers, their counsel or cor- 
porate fiduciaries in establishing such trusts, 
obtaining approval under Section 165 (a) and 
approval of deduction under 23 (p), or labor 
relations under a particular set of facts or in 
a special jurisdiction. 

In addition, the Committee, in line with its 
desire to keep its specimen forms up to date, 
would appreciate receiving examples of use 
of the specimen Pension Trust Agreement, pre- 
pared in 1946, where approval was obtained 
without amendment or adjustment, or exam- 
ples of any difficulties that may have been 
encountered in reference to it, together with 
any suggested changes resulting from juris- 
dictional difficulty, changes of regulations or 
experiences of administration of a Plan estab- 
lished in accord with the general form of the 
specimen agreement. 

Communications should be addressed to 
Chairman Bernard E. Farr, 527 Fifth Avenue, 
New York 17. 


Specimen Pension Trust Agreement 


THE SPECIMEN PENSION TRUST AGREEMENT 
developed by an American Bar Association 
Committee, which was published in the Novem- 
ber 1946 issue (page 485), has been reprinted 
in pamphlet form, in larger type. Copies may 
be obtained for $1.25 each from Trusts and 
Estates. 


(DDT I HIT 
TECHNICAL AND ENGINEERING 
ASSISTANCE FOR INDUSTRY 


REPORTS 
ORGANIZATION STUDIES 
PLANT DESIGN 
PRODUCT DESIGN 
METHOD STUDIES 
MARKET RESEARCH 


ROSS & COMPANY 


Engineers ~ Consultants 
Managers 


441 Lexington Ave. 
New York 17, N. Y. 
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Current Articles 


Cy Pres Doctrine: Its Application to Cases 
Involving Rule Against Perpetuities and 
Trusts for Accumulation, by James Quarles; 
N. Y. U. Law Quarterly Review, July 1946 
(just published). 


Valuation of Stock Subject to Restrictive 
Agreement for Federal Estate and Gift Tax- 
ation: Harvard Law Review, November. 


Marriage, Divorce and Taxes, by Harry J. 
Rudick: Tax Law Review, January. 


Case Studies of Pension Trusts, by Francis 
E. Whitmer: Burroughs Clearing House, Jan- 
uary. 

Reciprocal Inheritance Statutes and Federal 
Powers: Yale Law Journal, November. 


Why Some Fiduciary Tax Returns Are Be- 
ing Filed on a Fiscal Basis, by John E. Wil- 
liams: The Trust Bulletin, January. 


“Why You Owe It to Your Family 
to Make a Will” 


NDER this title, the Institute of Life In- 

surance introduces the latest (No. 11) of 
its series of nation-wide display advertisements 
designed to promote social as well as financial 
stability of American family life. With inser- 
tions in over 300 newspapers, in more than 200 
cities, the potential readership is calculated at 
about 40 million. 

The current copy contains quotations from 
Logan Fulrath as chairman of the Section on 
Wills, Trusts and Estates of the Assn. of 
the Bar of the City of New York, with sub- 
titles: “Why you need to make a will,” “How 
to go about making a will” and “After the 
Will is made.” Under the latter is the sug- 
gestion to confer with the executor and trustee; 
“Usually a trust company, close relative or 
friend, or a combination of them, is named.” 


A COMPLETE REAL ESTATE DEPT. 
SPECIALIZING IN 


Ancillary Administration 


Scour 


st Company 
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TRUST FORUMS FOR THE PUBLIC 


Bank Meetings Prove Successful 


CLARENCE E. SAMPLE 
Trust Officer, Mercantile National Bank, Dallas, Texas 


OST people are not only willing but 

anxious to receive more knowledge 
about the procedure of planning estates and 
the edvantages of the corporate executor 
and trustee. Realizing this caused us to pro- 
duce our forum discussions. 


Our idea was to have four meetings and 
to obtain the services of the ablest men 
available. After the speakers were commit- 
ted, our advertising agency produced a 
printed invitation to attend a series of four 
Forum Discussions concerning Wills, Es- 
tates and Trusts. Incidentally, we purposely 
used the name “Forum Discussions,” rather 
than “School”. On the inside of the invita- 
tion was a short statement signed by Mr. 
R. L. Thornton, at that time President of 
our bank and now Active Chairman of the 
Board. The next page gave the subjects to 
be discussed, the dates and the names of 
the speekers. On the back page we gave a 
short biography of each speaker. 

On the front page of the invitation, at- 
tention was called to the fact that our audi- 
torium was limited to 160 seating capacity 
and for that reason admission would be by 
ticket only. A reply card was furnished for 
requesting tickets. Upon receipt of the 
card, we mailed a book of four tickets in 
order to tie the holder into the entire series 
instead of individual meetings, with the re- 
quest that if the holder found he could not 
attend one of the programs, he should re- 
turn that ticket so we could pass it on to 
others. 

Our mailing list was selected with great 
care from a list of prospects, attorneys and 
insurance men. Simultaneous with mailing 
of the invitations, the meetings were an- 
nounced in local newspapers. 


The Programs 


N the first evening, in an auditorium 

arranged for 160, we put 224 people. 
Our President welcomed the guests. Rupert 
N. Gresham, of Boyle, Wheeler and Gresh- 
am of San Antonio, spoke on “State and 
Federal Taxes in Relation to Your Estate 
. . . Present Significance of Texas Com- 


From address before 28th Mid-Winter Trust Conference, 
American Bankers Assn., Feb. 3. 


munity Property Law ... Necessity of 
Planning Ahead ... Savings that May be 
Effected.” 


The second meeting was handled by Earl 
S. MacNeill, Trust Officer of The Continent- 
al Bank and Trust Company in New York. 
His subject was “How to Reduce Unneces- 
sary Transfer and Liquidation Losses... 
Use of Trusts in Modern Estate Planning 
. .. Their Flexibility to Your Need.” He 
made an unusually fine illustration of es- 
tate planning. 


The third program speaker was Judge 
Edward S. Boyles, Attorney for the First 
National Bank in Houston, Texas. His sub- 
ject was “Probate Procedure . .. When 
you Leave a Will... When You Do Not 
Leave a Will... Duties of Your Executor, 
Your Administrator, Your Trustee... 
Where Your Property Goes if You Do Not 


Leave a Will . . . Importance of a Properly 
Drawn Will.” 


The fourth program, on “The Place of In- 
surance in Relation to Your -Estate ... 
Use of Annuities ... Life Insurance Trusts 
. . . Business and Partnership Insurance 
Trusts ... Buy and Sell Agreements ... 
Settlement Options,” was conducted by A. 
R. Jaqua, formerly Director of the School 
of Life Insurance Marketing at Purdue 
University and now in a similar capacity at 
Southern Methodist University in Dallas. 
He simplified insurance by illustrations and 
pointed out the uses of insurance in various 
situations, such as business insurance 
trusts, end annuities. 


Each meeting was opened for questions 
after the address, and in each case the dis- 
cussion was in full swing at the adjourn- 
ment time of 10 P.M. Average attendance 
for the four forums was 204. All meetings 
were recorded by Court Reporters and the 
proceedings -are now printed in booklet 
form for distribution. 


Results 


HEN we conceived this idea it was 
our belief that it would be of greatest 
benefit to the layman but discovered that 
attorneys and life insurance men were just 
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as interested and enthusiastic as anyone 
else, and we are satisfied that the good will 
engendered between the bank and these two 
professions is ample reward for our efforts 
and expense. 


It was not our purpose to make any ap- 
peal for business, but we offered the pro- 
grams as a public service and as good pub- 
lic relations. However, several of those who 
attended these meetings are now engaged in 
planning their estates. There is rezson to 
believe that this is a direct result of the 
programs and we are confident there was 
planted in those meetings the seed that will 
germinete into profitable business. We ex- 
pect to repeat them this Fall. 


Sponsors Will Drafting Contest 


BANKERS TRUST COMPANY of Detroit is sponsor- 
ing its third annual will drafting competition, 
which is open to undergraduate law students 
at Detroit College of Law, University of De- 
troit Law School, Wayne University Law 
School and University of Michigan Law School. 
The best entry from each school, submitted 
to Vice President Allen Crawford by April 
28, will be awarded $50; second honors will 
receive $25. The entries will be judged by a 
board consisting of a probate judge, a prac- 
ticing attorney and the trust officer of Bankers. 
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Seminars on Trust Problems 


SERIES of seminars designed to be help- 

ful to trust departments throughout the 
State is being sponsored by Provident Trust 
Company of Philadelphia beginning February 
14, in the offices of the Company. In making 
the announcement, President Logan MacCoy 
stated, “Much benefit would be derived if 
trust men met to discuss questions of current 
interest. These meetings will provide an oppor- 
tunity for trust officers of Pennsylvania banks 
to exchange ideas and explore common prob- 
lems. Attendance will be limited to small 
groups to encourage the fullest participation 
by those present.” 

Carl W. Fenninger, Vice President, will pre- 
side at the meetings. Topical discussions and 
the Provident officers who will lead them are: 

“Trust Administration and Operations,” 
Louis W. Van Meter, Vice President. 

“Trust Investments,” Mr. Fenninger and 
Robert Coltman, Assistant Vice President. 

“Taxation,” John E. Williams, Trust Tax 
Officer. 

“Business Development Programs,” William 
B. Bullock, Vice President, and Francis C. 
Trimble, Estate Planning Officer. 

An outline of “Real Estate and Mortgage In- 
vestments,” by Neil A. Thomas, Assistant Real 
Estate Officer, will complement the discussion 
of Trust Investments. 





COMPLETE 


TRUST 


SERVICE 


O.: complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. 


Executor, Administrator, 


Agent. 


Guardian, 


For individuals we serve as 


Conservator, Trustee or 


For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


(Member Federal Deposit Insurance Corporation) 


City Nationat Bank 
AND TRUST COMPANY of Chicago 





TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst & Consultant, New York City 


Tax Elements for Consideration in 
Testamentary Trusts 


HE income and estate tax effects of the 

provisions in a trust under a will are 
illustrated by the following customary 
types of clauses: 


1. Income to beneficiary with no right to 
withdraw principal. Under this provision 
the trust income is taxable to the benefi- 
ciary but no part of the principal would 
be taxable in the estate of the beneficiary 
at death. 


2. Income to beneficiary with wuncon- 
trolled right to withdraw all of principal. 
This provision would cause the entire prin- 
cipal to be taxed in the estate of the benefi- 
ciary even if none of the principal were so 
withdrawn, if such beneficiary survived the 
testator by five years or more. 


3. Income to beneficiary having uncon- 
trolled right to withdraw fixed percentage 
of principal annually. This would cause a 
portion of the principal to be taxed in the 
beneficiary’s estate. The amount so taxed 
might either be based on the present value, 
as of the date of the beneficiary’s death, 
of the right to withdraw a fixed number of 
dollars each year in the future for the pe- 
riod of the beneficiary’s life expectancy, 
or only the amount that could be drawn in 
the year of death. The tax law is not clear 
on this point. 

4. Principal payments to. beneficiary in 
discretion of trustee. Under this provision 
the trustee could make payments from the 
principal to the beneficiary if needed, thus 
adding flexibility to the trust, and no part 
of the undrawn principal would be taxed in 
the estate of the beneficiary. 

5. Fixed annuity payable out of principal 
and income of trust. The portion of the an- 
nuity payeble out of trust income is sub- 
ject to income tax to the beneficiary. To the 
extent the annuity is payable out of princi- 
pal, such principal would be taxed in the 
estate of the beneficiary if not disposed of 
during the beneficiary’s life. 

6. Income accumulated in the trust. Such 
income is subject to income tax to the trust 
and not to the beneficiary ultimately re- 
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ceiving it. (State laws vary in their re- 
strictions on accumulations of trust in- 
come. ) 


7. Unlimited power in beneficiary to dis- 
pose of principal by will. Whether or not 
such power is exercised by the beneficiary, 
the entire principal of the trust would be 
taxed as part of the beneficiary’s estate. 

8. Limited power in beneficiary to dis- 
pose of principal by will. If this power can 
be exercised only in favor of the spouse of 
the donor or donee of the power, descend- 
ents (other than the donee), spouses of de- 
scendents, and qualified charities, there 
would be no tax in the estate of the benefi- 
ciary even if the power were exercised. 

Ordinarily, a combination of some of the 
foregoing provisions will supply the most 
inexpensive tax base for the trust and the 
beneficiary. In addition, greater protection 
can be afforded through provisions which 
give flexibility to and do not force dissipa- 
tion of the trust. 


Capital Gains 


MAN may hold stock of a corporation 

which he acquired several years ago 
at a price far lower than its present market 
value. If he sells such stock today, he would 
have a capital geins tax to pay on the profit. 
On stock held over 6 months the Federal 
income tax under the present law would be 
25% of such profit. However, if the owner 
dies the cost basis of the stock in the hands 
of his executors would be the market value 
of the stock as of the date of his death. 
Therefore, there would be no capital gains 
tax on the profit in the stock from the time 
it was ecquired by the decedent up to the 
date of death. 


Many elderly people who acquired secur- 
ities years ago in which an unrealized gain 
exists, are not selling their businesses or 
stocks so their heirs may escape this tax on 
profits. They may have obtained such secur- 
ities through having previously merged 
their private business enterprises with 
large corporations under a tax-free ex- 
change, or they may still own their own 
business in which may years’ earnings 
have been pyramided. Realizing their tax 
position on the capital gain, they may have 
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decided to continue their ownership so that 
when they die their estates could sell the 
stock without any tax on the gain. 


But in the event of a change in this as- 
pect of the tax law, such individuals may 
no longer have this cause for delaying the 
sale. Also sound investment judgment is 
thus unwisely influenced to the possible 
detriment of the owner himself. Under 
some economic conditions the sale should 
be made immediately regardless of the cap- 
ital gains tax, which after all is not too se- 
vere. 


Protection for Grandchildren 


N planning the distribution of their es- 

tates, many fathers develop careful pro- 
tective devices for their sons and daugh- 
ters, but when it comes to grandchildren 
there is a tendency to say, “I can do only so 
much; they will have to protect the money 
for themselves.” Some day this lackadaisi- 
cal attitude toward grandchildren may 
come home to roost. Grandchildren have 
the habit of growing up and one day they 
become the fathers and mothers—faced 
with problems just as was the grandfather 
when he failed properly to complete his es- 
tate planning. Take the case of the man 
who provides under his will that his es- 
tate shall be held in trust for the life of 
his daughter and upon her death the princi- 
pal is to go outright to her issue. This 
might be excellent protection for the daugh- 
ter but what of its possible effect on the 
grandchildren’s financial character? The 
daughter dies unexpectedly while her chil- 
dren are very young, and these infants get 
the estate. While they are minors their 
property is managed by a guardian—but 
comes the ripe old age of 21, and the “child 
of 21” suddenly finds itself in complete con- 
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trol of a large sum of capital—no strings 
attached. What are the chances of that 
child’s saying to itself, “what do I have to 
work for—I have plenty of money, so let’s 
enjoy life.” Is such a person going to turn 
into a competent citizen? Perhaps, perhaps 
not. 


It may be equally unwise for our grand- 
father to tie up his estate in trust for so 
many years into the future. But he can 
delegate to his daughter the right to speak 
for him many years in the future—at the 
time of her death, when she can know those 
future conditions and can know her chil- 
dren. Our grandfather can complete his 
planning by giving his daughter the right 
to adjust the conditions under which her 
children are to receive the benefits of the 
trust fund after her death. This he can do 
by giving her a power of appointment exer- 
cisable by her will. If desired, for tax sav- 
ing or other reasons, this power of appoint- 
ment could be limited to being exercised in 
favor of a specified class or group of bene- 
ficiaries, such as the daughter’s descend- 
ants. 


Probate Practice Course 


PROBATE Practice Course was con- 

ducted in Peoria on February 14, under 
the sponsorship of the Section on Probate 
and Trust Law of the Illinois State Bar Asso- 
ciation. Trustmen were invited to attend. 
There was no registration fee or other charge. 
Among the eight topics discussed by practicing 
attorneys, law professors and judges were: 
Review of Requirements for Drafting Wills, 
The Mental Health Act, How To Probate An 
Estate, Sale of Real Estate, How To Prove a 
Claim, |Inheritance, Estate and Income Taxes, 
Objections To Final Accounts, How To Con- 
test a Will. 


F iduciary Service in 
Western Massachusetts 


This Bank, through over fifty years 
of experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from other 
banks and bankers. 


Springfield Safe Deposit 
and 
Trust Company 
SPRINGFIELD, MASSACHUSETTS 
Member Federal Deposit Insurance Corporation 





HARRY WINSTON, INC. 
Estates 
Aewelry and Precious Stones 


* * * 


The firm of Harry Winston, Inc. has been for many 
years the foremost purchaser of jewel estates through- 
out the world. 


We offer the services of our experts who are especially 
qualified to appraise and purchase jewels of all types. 


REFERENCES: 


Commercial National Bank & Trust Co. 
46 Wall Street, New York City 


Manufacturers Trust Company 
513 Fifth Avenue, New York City 


HARRY WINSTON, INC. 


New York Office: Los Angeles Office: 
7 East 5lst Street 601 Jewelry Trades Bldg. 
New York 22, N. Y. Los Angeles, California 
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FUNDS TO INVEST? 


YOU CAN INVEST THEM IN A FEDERALLY CHARTERED 
AND SUPERVISED INSTITUTION WHOSE RECORD SHOWS: 


Membership in Federal Home Loan Bank System 11 years 
Conservative mortgage lending, residential property 
Professional appraisals 


Semi-annual dividends, not less than 214% annually for past 
10 years 


No real estate owned, except own office building 
Assets over $9,000.000.00 


$5000. insurance by Federal Savings and Loan Insurance Corp. 


of Washington, D. C. 


We'll gladly mail you our published statement 
dated Dec. 31, 1946 


STAMFORD FEDERAL SAVINGS 
and LOAN ASSOCIATION 


46 ATLANTIC ST. 
STAMFORD, CONN. 
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NEW THEORY OF TRUST MANAGEMENT 


Modern Conditions and Draftsmanship May Call 
for Changed Approach 


MAYO A. SHATTUCK 
Haussermann, Davison & Shattuck, Boston 


In this paper, acclaimed by a sensational volume of applause at The 
Mid-Winter Trust Conference, Mr. Shattuck poses a point for consider- 
ation by trustees, their attorneys and others concerned with estate 
planning and administration. Both he and the editors of Trusts and 


Estates will 
—Editor’s Note. 


WO sets of circumstances have influ- 

enced trust procedure throughout Ang- 
lo-American history. The first of these is 
the type of trust instrument which has 
characterized our trust practice from earli- 
est days until a relatively few years ago. 
The earliest instruments of which we have 
record recited little more than the requisite 
legal grant and the imposition of a benefi- 
cial use. They lacked any enumeration of 
active and detailed trust duties. It was the 
passive, or inactive, type of secret and un- 
recorded use which led to the enactment of 
the Statute of Uses. 

This characteristic omission of definite 
managerial instructions, and of detailed 
declarations of intention, was not occa- 
sioned by the deficiencies in trust drafts- 
manship; it came about because the design 
of the trust in those days was accurately 
reflecting the economic and social climate 
then prevailing. The trustee’s duty, in those 
days, consisted of little more than a mere 
holding of title for the benefit of another, 
with the additional task, in average circum- 
stances, of collecting the revenues of real 
estate, often receivable in kind, and of dis- 
tributing those revenues to the beneficiary. 

The trustee occasionally received chat- 
tels, and held them safely for a special pur- 
pose in a bailment-like relation. Of money 


welcome comments on the theory which he outlines. 


there was little. Of the significant non-per- 
ishable products of London’s markets—the 
promissory note, the bill of exchange, the 
letter of credit—there were few. Of bonds 
and stocks there was none, in the modern 
form, and the comparatively few intangible 
evidences of value then available were de- 
nied to the trustee by legislative edict, un- 
less, by chance, they were of government 
origin. 

That state of affairs sounds, to modern 
ears, like a pretty drab and restricted sort 
of trusteeship. Yet a sizable fraction of 
modern trusteeship partakes of that same 
drabness today. In many centers of wealth 
draftsmanship is still dull and uninspired 
and the law in many of our states, notably 
those which subscribe to the legal list doc- 
trine, is cramped and archaic. Trusteeship 
of that sort was, and is, static in character; 
its emphasis must inevitably lie upon safe 
preservation of the principal. 


Slow-Motion Law 


HE Anglo-American body of law 

evolves very slowly. It characteristically 
reflects social and economic conditions 
which at best are merely recent in origin 
and at worst are entirely outmoded. The 
natural result has been that legal theory 
has rather consistently regarded trustee- 
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ship in just about the same light as history 
has reported it in fact. To this generality 
there have been a few notable exceptions, 
one of which was the pronouncement by the 
Massachusetts Supreme Judicial Court, in 
1830, of what has since come to be called 
the Prudent Man Trust Investment Rule. 


It is not surprising therefore that court 
opinions, legislative dicta and intelligent 
and faithful reporters of trust adjudica- 
tions have continued to delineate the trus- 
tee’s investment duty and purpose as based 
upon successive theories of comparatively 
static character, each reflecting a period of 
social and economic conditions, and of trust 
purposes once prevailing but now definitely 
past. The present question is whether those 
theories are suited to the climate in which 
we presently move and discharge our fidu- 
ciary tasks. 


The “Res” Theory 


HE first of those historic theories was 

denominated by Professor Isaacs as the 
“Res” theory. The second he called the 
“Quantum” theory. They fitted perfectly 
the times which produced them, or, if you 
look at it the other way, the times for 
which they were produced. 


The Res theory declared that the entire 
concern of the creator of a trust was the 
safe conduct of a constant trust res, or 
thing, through its period of management 
and until its eventual delivery safe into the 
hands of the remainderman. There was no 
concern either with the concept of value or 
of purchasing power. No such concern was 
needed or pertinent. The beneficiary was 
intended to receive actual and tangible spe- 
cified benefits; a home by occupation of the 


Isaacs, Principal—Quantum or Res? 46 Harvard Law 
Review 776. 
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land itself; clothing woven or spun from 
textile or wool or hair there produced; food 
raised or slaughtered on the premises; wine 
pressed from vineyards there cultivated. 


The concepts of “value” or “purchasing 
power”, being ideas merely, neither edible 
nor wearable, were simply irrelevant. Of 
“value” there was no reliable token, save 
only chattels for barter. Of “purchasing 
power” no one was much aware, since mon- 
ey and markets scarcely existed. The free- 
holder left his farm to his wife for her use 
during her life; remainder to his eldest son. 
He didn’t even name a trustee. But he had 
created a trust. And the court would, if nec- 
essary, appoint a trustee. That custom still 
flourishes in rural districts in this country. 


But observe at the same time the habits 
and controlling circumstances of any so- 
ciety where that custom still obtains: a rel- 
ative shortage of money; a dearth of in- 
tangible representations of money; a heavy 
emphasis upon preservation and manage- 
ment of the “res” itself for adaptation to 
the needs of man. The trustee who could 
safely shepherd that “res” through the des- 
ignated trust period, intact and in a form 
which yielded tangible service values, but 
wholly dissociated from any concept of 
value, had properly and honestly discharged 
his whole fiduciary duty. 


“Quantum” in the Victorian Age 


HERE then ensued a period of history 

which revolutionized the lot of man and 
which has endured until well into our life- 
time. Shortly after a very young German 
girl ascended the throne of Britain to com- 
mence the longest reign in Britain’s royal 
history a number of important things be- 
gan to happen, one of which was a growing 
public appreciation of the concept of “val- 
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ues’, and of money as a desirable substitute 
for chattels. Even real estate took on a new 
aspect. It was no longer a place in which 
one merely lived and dined and died. It was 
something to be traded. 


And one other commodity assumed a key 
place in the transactions of man—gold. 
Some day read the pamphlet called “It’s 
Your Money”, by Walter E. Spahr, Profes- 
sor of Economics at New York University. 
You are reminded there that the gold stan- 
dard dollar weighs 13.714 grains, fine; 
that since a Troy ounce weighs 480 grains, 
an ounce of fine gold will coin up into 35 
gold dollars (480 divided by 13.714) and 
that hence the official price of an ounce of 
gold in the United States is $35. In thread- 
ing your way through that equation you 
make the transition, so to speak, from a 
“res” concept (gold) to a “quantum” con- 
cept (value). 

As might be expected, the trust law made 
the same transition, in due course, from a 
“res” theory to a “quantum” or “value” 
theory. As mankind became increasingly 
used to the “tradeable” quality of things, 
and as the number of such trades actually 


Fium: “Money AT WORK,” produced for the 
New York Stock Exchange, as a feature of its 
program to explain workings of the security 
markets and brokerage to the public, has been 
televised. In what was said to be the first 
television program put on the air by a financial 
institution sponsor, the showing, on the eve- 
ning of Jan. 30th, by Merrill Lynch, Pierce, 
Fenner & Beane, described the operations of 
the Exchange and brokers as similar to the 
market places created for free trade in buying 
and selling of: commodities. Photo shows 
Winthrop H. Smith, managing partner of Wall 
Street’s largest investment firm, signing the 
contract, with CBS President Frank Stanton 
looking on. 
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increased, the conception of trusteeship 
veered from emphasis upon safe custody of 
the “res” to the safe preservation of the 
original value of that res. As Louis Head- 
ley pointed out, in a thoughtful philosophi- 
cal discourse presented by him in 1937:2 


“A settlor who creates a trust ordinarily 
thinks in terms of dollars and not of the 
particular securities deposited. If the trust 
is worth $100,000 at the outset he expects 
that it will remain a hundred thousand 
‘dollars’. The remainderman, too, expects to 
receive $100,000 worth of securities at the 
end rather than the particular securities 
with which the trust started. It is little con- 
solation to one who is handed a seriously 
impaired stock or bond to be told that it is 
the very security received from the settlor. 
On this theory the principal to be preserved 
is a value and not a thing. It is a quantum 
and not a res.” 


Reflections of Theory 


UR methods of probate accounting re- 
flect the “quantum” theory to a dom- 
' jnating degree. We charge ourselves, Sched- 
ule A, with enumerated items of principal 
shown at a constant book value expressed in 
dollars; we set forth Schedule B, our prin- 


cipal gains and losses, again in dollars; we 
portray our income receipts and expendi- 
tures also in dollars, and we close our ac- 
count, Schedule C, in a final listing of items, 
expressed in dollars, ready for duplication 
in Schedule A of our next account. And the 
doggedly accurate, if somewhat heavy foot- 
ed, law of trustee responsibility has faith- 
fully reflected the quantum theory of Vic- 
torian Days. The trustee who maintains 
an original value intact for lives in being 
and twenty-one years, even in the midst of 
a constantly expanding economy which may 
have trebled or quadrupled all comparative 
values, is not to be criticised. He has per- 
formed his duty to the full! The Magic 
Troy formula is the keystone of the ac- 
counting; the dollar is the center of consid- 
eration whether for purposes of accounting 
or of liability. 

What sort of dollar? Why, the legal ten- 
der dollar; the dollar based upon the troy 
ounce of gold. And at the end of the trust, 
the same number of dollars with which the 
trust began. Louis Headley rightfully con- 
cluded as of 1937, that a trustee under the 
quantum theory has not had any duty to 
attempt to maintain the purchasing power 
of his trust. 


*Headley—A Trustee in a World of Changing Values. 
Law and Contemporary Problems. Vol. V, No. 3, p. 355. 





Of course, even in gold standardized Vic- 
torian Days, there were individual attitudes 
and dispositions of individual courts, leg- 
islatures and societies. Driven to a recogni- 
tion of the “value” concept and an aban- 
donment of the “res” idea some courts, like 
those of England and that of New York, 
said in substance to the trustee, “You can 
undertake to trade in discharge of your 
duty to preserve values but your trading 
must be limited to those desirable items 
which our political representatives in the 
legislative halls deem safe. You are, in 
short, confined to what we hereby denom- 
inate a ‘legal list’ ”’. That sort of expression, 
actuated by a variety of factors, some of 
them having nothing to do with trust ad- 
ministration, may be thought of as an ex- 
pression of the quantum theory minus, or 
the res theory plus, an ultra-conservative 
backward step. 

Other courts, like in Massachusetts, re- 
flected the quantum theory plus. They 
measured the success of the trustee, in his 
permitted trading, not by eny legislatively 
ordained collection of “‘legal’ items, but by 
comparison of his trading with the trades 
made by men of prudence, intelligence and 
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discretion in his community, provided that 
those trades were conducted with due re- 
gard to the permanent disposition of the 
funds to be invested and with proper bal- 
ance between income and principal inter- 
ests. 


Does It Suit Today? 


O we are compelled to admit that with 

interesting variations of local view- 
point the Quantum Theory has controlled 
all Victorian Trust operations and pretty 
nearly controls our operations of today. An 
occasional wise teacher, like Austin Scott, 
expresses what must be recognized as a 
wistful hope, but ends up by declaring as 
an accurate reporter of the law, that, “The 
courts ... generally look at investments by 
trustees from the point of view of a return 
of income and principal in dollars rather 
than purchasing power’’.® 


But the question is whether the quantum 
theory is adequate to suit the age in which 
we are now living. If lawyers and courts 
embark upon this line of inquiry at all it 
will be in obedience to the currents of 


*Seott—On Trusts, Section 227.11, Vol. 2, P. 1220. 
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thought in the business community, for our 
law always takes its belated and cautious 
growth from that source. The considered in- 
tention of the settlor is to be given effect in 
all respects so long as it does not infringe 
upon established precepts of public policy. 
What then, can our clients or customers ex- 
pect of us these days, and to what degree 
can we promulgate a theory or practice 
which will yield realization of their expec- 
tations without doing fatal harm to our 
presently established trust institutions? 


I think it fair to state that no thesis has 
yet been evolved which takes into account 
events which have occurred since Victoria’s 
death and the impact of those events upon 
old standards. Her funeral was held in Lon- 
don in the first year of this century. But in 
a figurative sense, Queen Victoria didn’t 
die until a substantially Jater date. I believe 
that the financial world concluded that it 
would never see her again on the day when 
the Old Lady of Threadneedle Street re- 
luctantly decided that it was no longer 
feasible or possible for her tou redeem her 
obligations in pounds of sterling silver cal- 
culated upon the Troy gold ounce basis. 


New Influences Operative 


ERTAIN it is that the world has not 

been the same since. Certain it is that 
in our field some tremendous new influences 
have been at work which bear directly upon 
our problem. 


First: An increasingly large part of our 
wealth is passing into professional hands 
for expert management. Primarily designed 
for the purposes of protection of family 
and business alike, modern trust vehicles 
consist of everything from simple wills and 
all manner of inter vivos deeds executed by 
individuals, to investment trust arrange- 
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ments, both private and public, common 
trust funds, complicated pension and re- 
tirement plans, and charitable foundations 
of imposing size. What is more, the trust 
arrangement has ceased to be the rich man’s 
plaything. It has become the widely recog- 
nized and favorably regarded tool of the 
man of moderate means.‘. 


Second: The trend has been, in all direc- 
tions, to do away with legalistic fixed re- 
quirements. Not only is the Troy ounce less 
significant but jurisdiction after jurisdic- 
tion has discarded antiquated rules and 
taboos which formerly restricted the trus- 
tee from exercising any ingenuity, imagina- 
tion or dynamic resolution. The history of 
the enactment of the Prudent Man Model 
Trustees Investment Statute is only one 
manifestation of this trend.* 

Third: Trust draftsmanship is becoming 
correspondingly flexible and free. Powers 
are very broad and elastic. Trusts which 
look toward the active management of con- 
tinuing business, in active competition with 
other legal forms, are everywhere more 
common. 


Greater Expectations 


S it not probable that all this reflects a 
changed attitude on the part of the trust 


settlor? Is it not possible at least that he. 


has forsaken the old idea of complete em- 
phasis upon the preservation intact of the 
original res, or the original value, and that 
he expects something different from his 
trust? 


Is it not true that the modern, alert type 
of trust settlor expects his trustee, in the 
ordinary case, to exercise a real and live 


*Stephenson, Gilbert—Trust Study +8, Third Series. 
5See Trusts and Estates, Nov. 1946, p. 475. Committee 
Report, Robert Neill, Jr., Chairman. 
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management function—and for a prolonged 
period in an uncertain future? His realiza- 
tion of the uncertainty of that future is, I 
think, the chief reason for his creation of 
a trust. Some of those uncertainties are of 
a personal nature; he knows that the needs 
and desires of his individual beneficiaries 
are not to be calculated in advance. Some 
of the other uncertainties which he faces 
are the product of strained international re- 
lations end distorted economic conditions. 


He, therefore, wisely grants to the trus- 
tees the broadest possible powers, of man- 
agement, of allocation and expenditure of 
income and of principal, of allocation even 
between individual beneficiaries, in accord- 
ance with individual needs. He expects his 
trustees to do the best they can to carry 
on his business or property interests, using 
every broad power which he would have if 
he were living, and that they should not be 
held at fault if they act in good faith with 
a judgment that accords with that of other 
men of prudence, intelligence and discre- 
tion in his community. 


Purchasing Power Duty 


HIS, then, is the modern settlor’s idea 
of the trustee’s duty in a changing 
.world. Can either the res or the quantum 
theory translate that intention into full 
realization? I doubt it. What, in short, 
does 2 settlor mean who specifies that the 
trustee “shall have the power and duty, to 
be exercised from time to time in its sole 
discretion, to pay over and/or use, apply 
or expend, whatever part or all of the net 
income or principal, or both, the trustee 
may deem necessary or proper for the bene- 
fit of the settlor’s widow and/or children, 
including in the meaning of the word ‘bene- 
fit? not only continued comfortable support, 
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maintenance and education, but also some 
of the luxuries of life, such as travel and 
the like’. Such a settlor is not thinking in 
terms of preservation of the original res 
or even of the original value constituting 
the trust fund. He is thinking in terms 
both of protection and utility. Can there 
be any real doubt that in such a set of cir- 
cumstances the settlor is thinking in terms 
of purchasing power? 


Of course, trusts differ widely. In the 
old fashioned type the trustee in signing 
the agreement promises nothing, either ex- 
pressly or by implication, except to do a 
trustee’s duty according to prevailing legal 
standards. But the trustee who undertakes 
this more modern assignment accepts a 
much more intricate and difficult role. As- 
suming the intention of the settlor to be 
that which I have just described, is not 
the trustee morally, and perhaps legally, 
bound to do his very best to bring that in- 
tention to fulfillment? Yet the average 
American trustee, whether corporate or in- 
dividual, when confronted with the task of 
managing two trust estates, one of which 
shows the intention which I have just de- 
scribed, and the other of which grants very 
little by way of management powers,’ is 
likely to edminister both trusts according 
to the same identical static theory. 


We have never really faced up to the 
question whether broad management pow- 
ers have been inserted for positive and af- 
firmative use or whether they have been in- 
serted primarily for our protection as trus- 
tees. Even if we have the powers we are not 
likely to wse them; we are more likely to 
rely upon them. That attitude is not without 
justification. It is the fault of several in- 
fluences over which we have had little con- 
trol. 
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1. It is the fault, in part, of inherited 
“res theory” and “quantum theory” and 
“legal list” type of thinking. 

2. It is the fault of trust authorities who 
have stated with perfect accuracy the na- 
ture of the trustee’s duty and function in- 
sofar as that duty and function were de- 
clared in old cases, related to old fashioned 
trust instruments, but who have somewhat 
neglected to observe the effect of modern 
conditions and modern trust draftsmanship 
on our problem. 


Concept Outmoded? 


HIS error has happened before. There 

is always a tendency, at our law, to 
evolve a conservative result out of a pro- 
gressive innovation. In 1830 a Massachu- 
setts judge stated in the clearest possible 
terms that a trustee is under a two-fold 
duty—first: to consider the probable in- 
come; and second: to consider the prob- 
ably safety of the capital to be invested. 
The duty was distinctly described as two- 
fold and the first duty stated was concerned 
with reasonability and regularity of in- 
come. There was no emphasis upon either 
duty. But before long a number of courts 
were declaring “that the primary object to 
be attained by a trustee in a matter of in- 
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vesting funds confided to his control is safe- 
ty.”® And finally an eminent reporter of the 
trust law is compelled to declare that the 
prudent men referred to by the Massachu- 
setts court are “. . . prudent men who have 
primarily in view the preservation of their 
property ...”.7 


The result is that in practice a trial judge 
decides his case with the heaviest possible 
emphasis upon safety of principal; that the 
prudent man turns out to be not a prudent 
man at all but a prudent trustee; that in- 
come interests are distinctly subordinated 
in order of importance. This is at the ex- 
pense, unhappily, of the widow and imme- 
diate children of the settlor of the trust. It 
reflects the influence of the res and quantum 
theories refined and solidified by the slow 
evolution of the law. No matter, for ex- 
ample, how clearly the instrument may 
show an intent that the trustees should in 
fact carry on the family business as nearly 
as may be in accordance with the settlor’s 
habit, the trustee feels obliged to consider 
himself a conservator rather than a busi- 


*See for example in re Estate of Cook, (1934) 20 Del. 
Chan. 123, 125. 


*Seott on Trusts, Sec. 227. 
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ness man. We become victims of what one 
of my correspondents calls the “Series G 
complex.” 


But I suggest that this concept of trus- 
teeship may be now out-moded. I suggest 
that the trustees of the United States, 
whether they be corporations or individ- 
uals, must find some way, wherever they 
are legally empowered so to do, to take into 
consideration the all-important aspect of 
fluctuations of value if American trustee- 
ship is to serve its full intended purpose. 
And I further suggest that the courts of 
the United States must begin to recognize, 
when confronted by modern trust instru- 
ments which equip the fiduciary with every 
single power of management, that those 
powers are placed in the instrument for 
affirmative exercise and not merely for pro- 
tection; that a trustee is not performing 
his whole duty who in times of stress beats 
a retreat to holdings exclusively or prepon- 
derately composed of triple A low yield se- 
curities when the instrument gives him the 
broadest powers to maintain a thoroughly 
diversified, relatively higher yielding port- 
folio. 


Comparison With Other Financial 
Managers 


O test this thesis in another way, it 

may be advantageous to compare what 
we are doing in life with what other people 
are doing. 

We clearly are not, for example, savings 
bankers. Savings bankers engage to re-pay 
money to their depositors on demand. Their 
depositors have a free contract right, sub- 
ject to a short waiting period, to demand 
repayment. Depositors in savings banks 
have consciously bought a fixed contract 
payable in a fixed number of legal tender 
dollars. They know that if they demand 
payment at a time when prices are high 
they will be able to buy less with their dol- 
lars. They have nobody to blame except 
themselves if those dollars, in fact, buy lit- 
tle. It follows that the savings banker had 
better conduct his business in such a man- 
ner that he can pay, when he is asked to 
pay, the number of dollars which he has 
promised to pay. 

Nor are we insurance men. Insurance 
men are to be distinguished from savings 
benkers chiefly in respect of the contract 
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obligation into which they have freely en- 
tered to pay a continuing, albeit normally 
low, rate of interest under settlement op- 
tions. They are in a business which is less 
hazardous than that of the savings banker. 
They are not subject to an immediate and 
complete maturity of all contract obliga- 
tions at any one time. The Lord takes away 
according to individual schedules and not 
on a mass program. Yet the insurance man, 
like the savings banker, is not concerned at 
any time, as part of his covenant, with the 
support of anyone. He is concerned with 
paying a definite number of legal tender 
dollars upon a definitely agreed contingen- 
cy, the death of the assured. And the as- 
sured, knowing that prices and values must 
fluctuate, is nevertheless content with bar- 
gaining to receive, at some point in the fu- 
ture, a fixed number of legal tender dollars. 

No, we are trustees. If we have a con- 
tract obligation, and we do, it is to manage 
what we hold for the benefit of our settlor’s 
family or his business, or both. We have 
been given, in our contracts, exactly as full 
powers to furnish that protection es the 
settlor would have had if he had continued 
to live. We know that he would make, if he 
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were to continue to live, every effort to ad- 
just his earnings to constant fluctuations 
of price and values. He would avoid spec- 
ulation—all prudent men avoid that risk in 
relation to the permanent disposition of 
their capital—but certain of the so-called 
“business-man’s risks” he might well take, 
if circumstances, considered as he fairly 
sees them, lead to that action for the bene- 
fit of the family. 


Changes of Attitude Needed 


HE almost certain conclusion to be 
reached from study of these questions 

is that we must have a careful look at our 
management practices and see what we 
can reasonably and safely do to help people 
achieve their perfectly proper aims. I ven- 
ture to suggest a few changes of attitude, 
the worth of which we might fairly consid- 
er for application in our every-day work. 
FIRST: We can, wherever possible, dis- 
cuss with our settlors the nature of their 
intentions in these respects and see that the 
instruments we execute accurately recite 
and reflect those intentions. We must be 
prepared to create our designs according 


AN 
ENVIABLE 
RECORD 
IN THE 
HANDLING OF 
TRUSTS & ESTATES 


SECURITY TRUST 


Company 
OF ROCHESTER 
| A 
EST. 1892 — Member FDIC 





to order and not merely according to con- 
venient forms. 


SECOND: When we have once discov- 
ered what the intention of our settlor really 
is we might consider the wisdom or neces- 
sity of reform of our review and invest- 
ment practices sufficiently so that we give 
the service which the particular intention 
demands. In the case of the smaller trust 
there will probably be definite limits upon 
the extent of our ability to accomplish our 
aims, but we hope that over the next gener- 
ation the small trust problem will be eased 
by the use of common trust funds in many 
institutions and perhaps by a carefully 
guarded custom of purchase of the shares 
of well seasoned and intelligently managed 
investment trusts, perticularly wherever 
the common trust fund is not available. But 
in the large trusts where we may hope to 
manage the buik, at least, of the portfolio 
as a self-contained unit we may have to 
lay hold the idea more firmly that each trust 
has its own chzeracteristics and is to be con- 
ducted accordingly. We may not be able to 
allow general investment decisions to be 
made for all trusts regardless of their re- 
spective natures. Perhaps the frequency 
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and character of review may be more clear- 
ly determined in accordance with the na- 
ture and individual characteristics of our 
respective trusts. It may be that, in future, 
an analysis and assignment officer will be 
the key figure among our personnel. 


THIRD: If we have in our hands, here- 
after, a trust in which the intention is cer- 
tainly expressed that we are to carry on not 
as conservator but és active and alert sub- 
stitute for the settlor, and if we have re- 
ceived powers accordingly, and if we are 
protected from liability by the terms of the 
instrument for losses occasioned by mis- 
takes of judgment, our trust committees 
may have to be prepared to exercise our 
powers more boldly and with more imagina- 
tion. The time may even come, under cer- 
tain types of situations, when some life 
tenant is going to say to us, “You know 
what the intention was; you have the pow- 
ers; you are suitably protected; now you 
will either exercise those powers within a 
degree of reason or I shall be forced to take 
action”. 


FOURTH: We can strongly support 
every reform, like the Prudent Man Trust 
Investment Rule, which tends to liberalize 
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our practice and, incidentally, to assist our 
income tenants in their enjoyment of the 
trust property. And wherever the power 
exists at our disposal to balance our port- 
folios as between low yield fixed income 
items and equities of a seasoned sort we 
can decide to exercise the power, not ne- 
glect it. 


Practical Considerations 


CANNOT give you, obviously, any pat- 

ented method of revolutionizing over- 
night the thoroughly fixed ideas of trust 
committees. But I can suggest that when 
a trust committee indignantly states that 
a recommended item is not of “trust qual- 
ity” you can at least suggest, in all states 
where you enjoy enlightened trust powers, 
and certainly under all instruments of the 
flexible and unrestricted kind, that a sum- 
mary dismissal of that sort just isn’t ap- 
propriate. 

But, someone may say, all of this sounds 
dangerously as though the trustee were be- 
ing urged to speculate with the trust prop- 
erty. Not at all. It is not necessary to spec- 
ulate in order to accomplish the limited 
objective which I think the modern minded 
settlor desires. No one is exactly clear upon 
the meaning of the word speculation. The 
concept varies from age to age. I believe 
that it can be proved, for example, that 
many investments which in the Massachu- 
setts of 1830 were considered prime and 
conservative in nature are today thought 
to be forbidden to the trustee, on the 
ground that they are “speculative”. To put 
it another way, if a circle be drawn and la- 
belled “investments” the area of the seg- 
ment artificially entitled “trust quality” 
seems to be constantly diminishing and the 
rest of the circle is for some strange reas- 
on all labelled “speculative’’. 


“Speculation” is primarily a frame of 
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mind. Certainly it would not be proper to 
regard every investment acquired with the 
hope of increase of capital value “specula- 
tive”. A “speculation”, speaking for trust 
purposes, is the sort of operation which in- 
volves a willingness to sacrifice the inter- 
ests of one set of beneficiaries in the hope 
of quickly and inordinately pleasing the 
other. No one urges imbalance in the trus- 
tee’s attitude. 


I am aware, also, that I have declared, 
in substance, that the time hes not yet ar- 
rived when a whole new theory of trust in- 
vestment duty must be adopted. I do ask, 
however, for a reinvigoration of the old 
theories and an admission, into our formula 
of practice and judgment, of the new and 
powerful factors which characterize our 
age. We must strike our tents and be on 
the march. The Promised Land, as always, 
lies somewhere ahead, and belongs, as al- 
ways, to him who greatly dares. 


Common Trust Fund Accountings 
in New York 


HE initial accountings of three common 

trust funds were filed in 1946 and another 
in the latter part of 1945. At their respective 
dates, these accountings showed a total of 
310 participating trusts and aggregate prin- 
cipal investments of $7,311,340. Excluding 
cash from new participants entered on account- 
ing dates, the composite investment distribu- 
tion of these funds was as follows: 


Uninvested cash 0.1% 
Preferred stocks 
Common stocks 
Income distributions over the four quarter- 
annual periods preceding the respective ac- 
counting dates reflected income at an average 
annual rate of approximately 3.8 per cent. 


From annual report of New York Superintendent of 
Banks Elliott V. Beil. 
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Connecticut General Life Underwriters are used 
to working with Trust Officers because their whole training has pointed 
toward estate analysis and planning, the formulation of business in- 
surance plans, employee retirement plans and the like. This being 
the case, their background as well as their daily working experience 
gives them a thorough recognition of the problems faced by the 
Trust Officer, and enables them, through this understanding, to be of 
real assistance in helping solve a mutual client’s problems. The 
availability of Connecticut General’s Advisory Bureau on technical 


problems is also an important factor in their work. 


Then, too, the Life Underwriter is in constant contact with new 
clients who need the professional services of both Trust Departments 
and Legal Counsel. It is certainly to the Underwriter’s interest to 
see that these special needs of his client are well served, and he can 
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CURRENT CONDITIONS AFFECTING INVESTMENTS 
Flexibility Needed to Meet Rapid Economic Changes 
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MARCUS NADLER 


Professor of Finance, New York University, and Consulting Economist, 
Central Hanover Bank and Trust Company. New York 


ECIPIENTS of pensions and individ- 

uals dependent on income from fixed- 
income-bearing securities have been partic- 
ularly hard hit during the past few years. 
Beneficiaries of trust deeds, where the 
trustee is restricted to the purchase of le- 
gal investments [specifically, bonds and 
mortgages |, were hit by the sharp decline in 
the purchasing power of the dollar, by the 
reduced return from high grade bonds, 
and by the substantial increase in taxes. 


Since 1939, the purchasing power of the 
dollar has been cut in half. Notwithstand- 
ing the drastic reduction in real income of 
trust beneficiaries, if during this period a 
trust company kept the value of the estate 
intact in terms of dollars, it fulfilled not 
only its obligations to the beneficiary but 
also the wishes of the testator or grantor. 
The one not satisfied is the life tenant 
whose real income has been halved over a 
period of less than a decade. 


Inflation, or a constant decrease in pur- 
chasing power of a currency, is the greatest 
menace to the beneficiary of a restricted 
trust fund, the pensioner and the individ- 
ual who depends on a fixed income. The ef- 
fects of inflation, or of a decrease in the 
purchasing power of a currency, are far- 
reaching today. The number of pensioners 
is increasing, primarily because more 
American business concerns find it desir- 
able to establish pension funds for their 
officers and employees. Managements of 
business concerns have recognized that pen- 
sion funds are economically sound and so- 
cially desirable. And millions of Americans 
are protected by the provisions of the Social 
Security Act, and more will be added. 


The middle class in the United States has 
grown in recent years; and many people, 
realizing that they are not competent to 
handle their own financial affairs, have 
entrusted them to capable trust companies. 
While the size of estates has tended to de- 
crease, the number is bound to increase. 
The volume of life insurance outstanding 


From address before Mid-Winter Trust Conference of 
the American Bankers Association, February 5, 1947. 


is huge and growing at a rapid rate; hold- 
ings of dollar assets, such as time and de- 
mand deposits or United States Govern- 
ment obligations, are also very great. Many 
people therefore, should be more interested 
than they are in the purchasing power of 
the dollar. 


Inflation Danger Over? 


RUSTMEN may well ask: “Why bring 

this up now? The danger of inflation 
seems to be over.” The principal cause of 
inflation seems to be over, at least for the 
time being. The Budget Message for 1947- 
48 envisaged a modest surplus of $200,- 
000,000; the lowest point in interest rates 
has been passed; and, with the return of a 
buyers’ market, prices of many articles 
have already begun to decline and the qual- 
ity of commodities is improving. 


But particularly because the immediate 
danger of inflation has passed, the time 
seems ripe to consider how to bring about 
a decline in prices of commodities, thereby 
increasing the purchasing power of the dol- 
lar, and how to prevent another inflation- 
ary period. 


A second question may be: “If inflation 
is so serious and has such an adverse ef- 
fect on the welfare of so many people, why 
don’t more of them complain zbout it? Why 
doesn’t Congress act to prevent it?” De- 
spite sharp increases in prices, little was 
heard from our Congressmen, and the ques- 
tion of inflation and its effects on the broad 
middle class of the United States played 
no role during the last election. Trust offi- 
cers as a rule did not hear the question, 
“How can we prevent inflation?” but rath- 
er, “How can one protect oneself against 
inflation?” The phenomenon of inflation 
was taken for granted. 


The relative lack of interest in the pro- 
cess of inflation is due to several causes, 
principal of which is human greed, or more 
charitably, human weakness. Second is the 
lack of understanding of the full meaning 
of a constant decline in the purchasing pow- 
er of the currency. Regardless of which 





factor is the more important, it is certain 
that the former played a very important 
role. Many individuals undoubtedly profit- 
ed from the rise in prices without realizing 
the effect on the savings and the security 
of others. 


Inflation Redistributes Wealth 


NFLATION does not destroy wealth; it 

merely redistributes it. It robs the cred- 
itor; the thrifty; the individual who holds 
fixed-income-bearing obligations, life in- 
surance, savings deposits, and beneficiaries 
of trust funds—for the benefit of the debt- 
or or all those who understand the meaning 
of inflation and who can and do take advan- 
tage of this phenomenon. Inflation is prob- 
ably the greatest economic disease and has 
far reaching economic as well as political 
consequences. 

Those who last summer withheld all 
kinds of goods in expectation of higher 
prices, those in government who so reck- 
lessly spent billions of dollars, labor lead- 
ers who constantly asked for increases in 
wages without increasing productivity, did 
not for a moment think they are rendering 
any harm to some of their fellow citizens. 
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Those who clamored for more featherbed- 
ding, for more subsidies, actually claimed 
they were working for the people and did 
not consider that they might hurt others 
or themselves in their old age when they 
will be unable to earn a current income. 


Remedies Suggested 


7 HAT can be done to prevent such an 
unjust distribution of wealth and in- 
come and what tasks does this impose on 
trust officers? The prevention of a redis- 
tribution of wealth through inflation is 
primarily the task of society. The present 
task is to reduce prices of all commodities 
and to eliminate those factors which were 
responsible for the increase in the cost of 
living. Now is the time to 1) balance the 
budget, but with a substantially larger sur- 
plus than $200 million, to enable the Gov- 
ernment to retire debt, 2) keep the high 
excise taxes on luxuries, 3) increase pro- 
ductivity of machine and labor in order to 
reduce production costs and prices ‘of 
goods, 4) restudy the entire agricultural 
program and to adopt measures which will 
allow a free decline in prices if supply war- 
rants, 5) take strong anti-monopolistic 
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measures against industry, labor as well 
as cooperatives, particularly those which 
handle necessities of life; and 6) adopt a 
foreign trade policy favorable to both ex- 
ports and imports. 

Of these measures a reduction in the pub- 
lic debt during the period of prosperity is 
probably the most important. To preclude 
the coming era of prosperity from becoming 
merely the Indian summer of the private en- 
terprise system, careful thought had better 
be given to the prevention of a depression in 
the future. 


A Rapidly Changing World 


HAT does all this mean to the trust 

officer? It means simply that we are 
living in a rapidly changing world, phys- 
ically and spiritually. Because we are living 
in a rapidly changing world, the policies of 
trust companies must be flexible and adapt- 
able to changing conditions. It is unwise 
for grantors or testators to restrict trus- 
tees to the acquisition of legal obligations 
only. This provision is intended to preserve 
the estate merely in terms of dollars with- 
out considering its real value in purchasing 
power. It is intended to transfer the estate 
intact to the remainderman, irrespective of 
any effect on the life tenant who is probably 
more dependent on the income from the 
trust than the former. The rule not to use 
principal seems unwise. Often it is desirable 
to reduce principal, even though the re- 
mainderman receives less, particularly in 
periods of rising prices. 


In matters of investments, the grzentor 
should grant full and absolute discretion to 
the trustees to enable them to adapt them- 
selves to rapidly changing conditions. This 
raises the question of equities versus bonds 
and mortgages. Equities offer better pro- 
tection against a constant decline in the 
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purchasing power of the currency than 
fixed-income-bearing obligations, though 
they are not a complete and adequate hedge. 
For example, during the last six months of 
1946, prices of commodities witnessed the 
greatest increase since the outbreak of the 
war, yet prices of equities declined sharply. 


“Prudent Rule” Needed 


NVESTING in equities is not easy, and 

even the most skilled are bound to make 
mistakes. 

Hence the prudent man rule is advisable 
in order not to hold trust companies respon- 
sible for things that could not have been 
foreseen. Surrogates in some states may 
have to change their attitude. The practice 
of measuring the performance of trustees 
by market values of trusts on accounting 
days in comparison with inception values 
does not seem to be sound, particularly in 
periods of rapid economic and _ political 
changes. Such a practice fosters too great 
caution at the expense of initiative. 

Notwithstanding the difficulties and haz- 
ards involved in investment in equities, if 
handled by a skillful and well-trained or- 
ganization of a modern trust company, such 
a policy does offer better protection to the 
beneficiary in a rapidly changing world. If 
a trust company has freedom of action, is 
not restricted by the fear of surcharge 
suits, and is well equipped, it can protect 
the purchasing power of an estate with 
greater success than where it is restricted 
entirely to the purchase of fixed-income- 
bearing obligations. 


Trust companies must have the legal 
power as well és the ability to adapt their 
investments to changing conditions. Above 
all, it is necessary to impress on everybody 
the fact that one cannot obtain individual 
security unless there is collective security 
and that we all have work for a more stable 
economy. 


Prudent Man Rule in New Jersey 


HE Committee on Trust Subjects of the 
New Jersey Bankers Association unani- 
mously adopted a resolution recommending to 
the Association that the Prudent Man Rule 
of Investment be made the subject of state 
legislation to replace the existing statute in 


respect to investments by fiduciaries. The 
present law contains various qualifications 
which bonds and preferred stocks must meet 
before they may be purchased by fiduciaries. 

George D. Cheery, vice president & trust 
officer of The First National Bank of Jersey 
City, is chairman of the committee. 
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Contributions to Trust Business 


RUST institutions in New York State, 

large and small, may expect the newly 
created Trust Division of that State’s Bankers 
Association to make six major contributions 
to the welfare of trust business, declared Rob- 
ert A. Wilson, vice president, The Pennsyl- 
vania Company for Insurances, etc., Philadel- 
phia, in an address before the association last 
month. The Trust Division will: 

1. Obtain necessary trust legislation, re- 
gardless of the obstacles to be overcome, by 
reason of its untiring and well organized ef- 
forts. 

2. Discourage unsound and impractical leg- 


islation. 
3. Help develop and maintain cordial rela- 


tions with members of the Bar and life under- 
writers. 

4. Conduct studies and make available vital 
information in important fields, such as Trust 
Costs and Charges. 

5. Promote uniformity and efficiency in 
trust practices and procedures and assist in 
solving the problems of smaller trust depart- 
ments. 

6. Keep you fully informed with respect to 
all important trust developments. 
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complete handling of Fiduciary and 
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of Indiana. 
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Under each of these headings, Mr. Wilson 
cited the accomplishments of the Trust Section 
of the Pennsylvania Bankers Association, old- 
est state or local trust association in the 
country, having been founded in 1900. 


Trust Earnings in New York 


GROSS EARNINGS of trust departments of state 
banks and trust companies in New York State 
totalled $21,158,000 for the first half of 1946, 
according to the recent annual report of Super- 
intendent of Banks Elliott Bell. For the full 
year 1945, the figure was $39,015,000. The re- 
spective totals for institutions in New York 
City were $19,854,000 and $36,837,000. 


Trust Companies Association of Quebec 


AT THE ANNUAL MEETING of the Trust Com- 
panies Association of Quebec, held at Montreal 
on the 16th of January, the following officers 
were elected for the year 1947: President: 
C. W. Ismay (Manager, Royal Trust Co., 
Montreal) ; Vice President: A. C. Lloyd (Man- 
ager, Toronto General Trusts Corp.); Secre- 
tary (re-elected): Robert Cooper (Board of 
Trade Bldg., Montreal) ; Honorary Treasurer: 
H. H. Wilson (Manager, National Trust Co. 
Limited, Montreal). 
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TRENDS IN THE TRUST BUSINESS 
In the West 


BENSON L. SMITH 
Vice President, California Trust Company, Los Angeles, Calif. 


Outlook for Trust Business. The trust 
business is evidently taking more time to 
become well established in some of the 
smeller communities. With this exception 
trust companies in the West report that the 
prospect for new business is very good, 
provided we go out and get it. The outlook 
for new business is reported to be brightest 
for smaller trusts because taxes make the 
accumulation of the larger estates difficult. 


Developing potential business for the 
corporate trustee is a matter of educating 
the public regarding our services. G. W. 
Hall, vice president of the Crocker First 
Natione] Bank of San Francisco, referred 
to an article in Trusts and Estates (Oct. 
1946, p. 389) entitled “National Estates 
Week”. In this article Probate Judge De- 
3oice of Springfield, Illinois, strongly urges 
that a campaign be conducted to impress 
upon each individual, no matter how small 
his estate may be, the positive need to give 
intelligent and informed consideration to 
the disposition of his property at death, 
if his family is to be saved from unneces- 
sary hardship. 

Fee Situation. A majority replied that 
fees are satisfactory and adequate, or fair- 
ly adequate, some answers being qualified 
by exceptions such as—provided the trust 
does not hold too much real estate, or when 
the fee is not divided with an individual co- 
executor or co-trustee, that some upward 
revision in some items appears desirable, 
that special fees should be charged more 
frequently, or that increased efficiency will 
unquestionably be required to retain our 
position because of the rising cost of ren- 
dering trust service. Practically all agreed 


rom report to Mid-Winter Trust Conference, American 
Bankers Assn., February 3. 


that there is little margin for increasing 
fees considering trust income. Partial 
remedy may lie in charging a larger por- 
tion of the fee to the remainderman. 

Many who answered the fee question in 
the negative mentioned the increased cost 
of operation or the lack of volume, but ad- 
mitted thet it would be difficult to increase 
fees at this time. Others stated that our 
fees are considerably less than amounts 
paid to individuals for similar services 
which are frequently of inferior value. One 
answer was that the fee schedule is too in- 
flexible to be fair to the customer as it re- 
sults in the same fee for a trust involving 
little work as for a trust involving a great 
deal of work. 


Earnings. The earnings of the trust de- 
partment are satisfactory in most com- 
panies, some stating that earnings are con- 
stantly increasing, that the year just com- 
pleted was the most satisfactory to date 
and that prospects continue to be good. 
Emphasis was placed on the necessity for 
new economies in operation in order to 
keep earnings satisfactory. 


Current Problems. Educating the public 
regarding trust service was the problem 
mentioned most frequently. People should 
be told that trust service is not expensive 
and is superior and that we render a very 
human service. The false assumption that 
trust companies are interested only in 
large estates should be corrected. We should 
go further in winning the friendship and 
cooperation of attorneys and life insurance 
underwriters, in keeping all officers and 
senior personnel trust minded and in secur- 
ing better cooperation from the entire staff. 
The problem includes a broadening of the 
base of the trust business through seeking 
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and accepting smaller trusts and through a 
more aggressive constructive outlook for 
the expansion, improvement and adaptabil- 
ity of trust services to meet changing pub- 
lic needs, concepts and standards so as to 
not lose our business to a public trustee. 
Similar problems directly affecting the 
expansion of trust services include the de- 
sirability of more favorable tax legislation 
to induce the creation of more trusts, the 
elimination of uncertainties in the tax law, 
particularly in community property States, 
and the reduction of death duties which 
have made taxes too important in all plans. 


Another important problem is the satis- 
factory investment of trust funds — in 
something besides U. S. Government Bonds. 
In some States that have not adopted the 
Prudent Man Rule, trust officers are hope- 
ful that such rule may be edopted this year 
and may help in solving this problem, al- 
though some concern was expressed over 
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the possibility that trust funds might be- 
come over-invested in stocks, which could 
produce an undesirable public reaction dur- 
ing a severely declining stock market. Se- 
curing the adoption of the Prudent Man 
Rule as well as a law permitting the use of 
the Common Trust Fund in all States not 
now having these laws was suggested as a 
goal of outstanding importance. 


Many mentioned fees as the major prob- 
lem. Securing national or at least regional 
uniform trustees’ fees and perhaps increas- 
ing such fees in some instances and charg- 
ing more of the fees to principal were sug- 
gested as possible solutions. 


Securing and training new personnel was 
among the other problems cited. None ap- 
pears to present any insurmountable ob- 
stacle to our continued progress. As one 
trust officer said, “We believe in the trust 
services which we offer and look forward 
to the future with confidence.” 


In the Midwest and Southwest 


M. W. LOWELL 
Vice President, Continental Illinois National Bank and Trust Co., Chicago 


Outlook for Trust Business. Through- 
out the entire area the prospects for contin- 
ued increase in trust business are uniform- 
ly favorable. The least sales resistance and 
the brightest prospects for increased busi- 
ness are in trusts under will where the 
value of the services of a corporate trustee 
is increasingly appreciated. Activity in 
pension and profit-sharing trusts has di- 
minished somewhat, probably due to labor 
conditions and the reduction in corporation 
income taxes. However, it is anticipated 


that the increase in demands for adequate 
pensions in collective bargaining agree- 
ments will presently result in further em- 
phasis on this type of service. Some de- 
cline is noted in insurance trusts, especially 
where options are available on older poli- 
cies at favorable interest rates. Favorable 
growth is noted in agencies and custodian- 
ships but the increase in the use of revoc- 
able living trusts is at a lower rate. 
Corporate trust business is reported to 
be increasing in the areas where it is avail- 
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able, and attention is directed to the effect 
of decentralization of industry on the con- 
tinued growth in corporate trust business 
throughout the area. 


Earnings. Trust department earnings 
throughout the Midwest and Southwest are 
reported as generally satisfactory. In some 
areas the need is felt for revision of fee 
schedules and a stricter adherence to the 
schedules established. In the larger institu- 
tions earnings seem to be better than in 
some of the smaller ones, due, no doubt, to 
the greater volume. In some banks where 
trust department earnings are not satisfac- 
tory there is some tendency to revert to de- 
fensive thinking to attempt to justify con- 
tinuance of trust departments on _ the 
ground of the services rendered to custom- 
ers of the bank and the prestige added to 
the bank because it maintains a trust de- 
partment. Happily, this is rare. 


It is feared that the amount of time and 
effort necessary to obtain satisfactory de- 
terminations of inheritance, estate and in- 
come taxes will continue to be large. It is 
doubtful that reductions can be contemplat- 
ed in payroll expense, which is generally 
the largest item of operating expense. Ac- 
cordingly, concern is manifested over the 
ability to continue to maintain satisfactory 
earnings without ean increase in fees 
charged. A general effort is being made to 
utilize some practicable method to collect a 
fair share of the fees from corpus. 


There is a uniform feeling that increased 
efforts must be exerted in the development 
of new business. The means suggested are 
the improvement of relations with attor- 
neys, intelligent advertising and increased 
solicitation. Two interesting efforts along 
these lines have been tried in Chicago. 
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First, in conjunction with the Chicago 
Bar Association, a series of five luncheon 
events was scheduled to take place at two- 
week intervals. The first was utilized for a 
discussion by a panel composed of a law- 
yer, two insurance men and a trustman of 
the subject, “You Planned My Estate— 
What Now”. The remaining four meetings 
were used for discussions—two by lawyers 
and two by trustmen—of estate or trust 
subjects. The meetings were sold out. 


Second, in collaboration with Northwest- 
ern University a course of study was ar- 
ranged for inexperienced new business men. 
The objective of the course was to provide 
a period of intensive training for new trust 
solicitors to furnish instruction which 
might otherwise require a much longer time 
in individual efforts in their own institu- 
tions. A coordinator was employed and all- 
day instruction was given for a period of 
four weeks. The committee in charge felt 
that the course was surprisingly successful 
for an initial venture. 


Current Problems. The selection and 
handling of investments is the most press- 
ing problem throughout this territory. The 
two methods which have been worked out 
to help find a solution are the adoption of 
the Prudent Man Rule and the adoption of 
permissive legislation for common trust 
funds. Illinois, Michigan, Missouri, Min- 
nesota, Kentucky, and Texas have the Pru- 
dent Man Rule. The following States have 
authorized the use of common trust funds 
by statute: Indiana, Illinois, Kentucky, 
Louisiana, Michigan, Minnesota, Ohio, 
South Dakota, and Wisconsin. In Missouri 
the courts have approved investments by 
trustees in common trust funds without 
legislation. While Illinois authorized the 
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use of common trust funds in 1943, there 
is as yet no fund in operation. 


The problems most generally reported 
throughout this area are the difficulties of 
obtaining satisfactory yields on trust in- 
vestments, which is most acute in the small- 
er trust accounts. Many institutions stress 
the difficulty of locating and keeping young 
men of sufficient ability and promise to be 
adequate future officer material. Lawyer 
competition for appointments in fiduciary 
capacities and the fixing of minimum at- 
torney’s fees on a percentage basis without 
regard to the amount of legal services ren- 
dered are difficulties in some localities. 


TRUSTS and ESTATES—February 1947 


It would seem that a program of educa- 
tion and intelligent cooperation should be 
able to reduce or eliminate any misunder- 
standing between trustmen and attorneys, 
for it is well recognized that each has his 
function in the proper administration of 
most trust business. The necessity of obtain- 
ing better cooperation between trust de- 
partments and bank officers and of develop- 
ing a closer relationship between trust de- 
partments and stockholders and directors 
of their own institutions is recognized. In 
those places where intelligent attention has 
been given to this problem satisfactory re- 
sults have been obtained. 


eee eee 


In the South 


GUY FAULK, JR. 
Trust Officer, The Merchants National Bank of Mobile, Alabama 


Outlook for Trust Business. The opinions 
expressed on the outlook for trust business 
in the South indicate generally a high de- 
gree of optimism as to a number of trust 
accounts, but not as to size of accounts. 
Relative wealth has come to a new group of 
our population, while tax policies have per- 
haps tended to reduce materially the num- 
ber of large estates. Due to the increased 
tempo of economic development in the past 
decade, and the resulting complexities of 
tax and investment problems, more and 
more persons of comparative means are be- 
coming increasingly aware of the necessity 
of placing the accumulation of a lifetime 
in trained hands. 

Fee Situation. It was the concensus that 
compensation allowed executors and admin- 
istrators is satisfactory, while the reports 
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concerning trustee’s fees varied according 
to locality. One states, “In our city, attor- 
neys and executors’ fees may amount to 
10% of the estate, and that is too much.” 
It might .be interesting to learn how many 
trustmen, while seeking maximum execu- 
tor’s fees and following a policy of cooper- 
ation with attorneys, have not experienced 
the wish that a more scientific approach to 
these charges might not be obtained. Doubt- 
less many of us desire to see fees based on 
services rendered, responsibilities involved 
and benefits obtaind, rather than a fixed 
percentage of total assets. Such an approach 
would seem more in keeping with our 
“Statement of Principles.” 

Banks operating under a schedule provid- 
ing for a division of trust fees between 
principal and income are generally satisfied, 
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with the exception of Maryland, where the 
annual fee allowed on principal under the 
1939 statute is believed too modest. Banks 
having an unsatisfactory trustee fee expe- 
rience are almost unanimous in the belief 
thet a “pay as you go” schedule is impera- 
tive, and many report that steps are already 
being taken in this direction. 


Earnings. No superlatives were used in 
reporting net figures. The earnings situa- 
tion is quite mixed. Increased costs ap- 
peared greatly disproportionate to the in- 
crease in gross earnings. While a few large 
trust departments report improved net 
earnings, a number of large and medium- 
sized departments have evidenced the ex- 
istence of perhaps a more or less modest 
net earning; and many small departments 
are having to resort to optimism for the fu- 
ture in lieu of eny present net earning. 


One aspect of the earning situation that 
looms like a lighthouse is the paradox 
wherein trust business is generally conced- 
ed ‘to be increasing, sales price (fees) gen- 
erally satisfactory, operating costs capable 
of reduction or relative stabilation by 
mechenization of many operating func- 
tions, and a widely-held belief by many 
trust departments that they can handle a 
greatly increased volume without a corre- 
sponding increase in official staff or person- 
nel—and,. yet, not one bank reports it is de- 
riving a profit commensurate with the risks 
inherent in the business. I believe that the 
enswer may be found in increased volume, 
more volume, and then More Volume! In 
addition, there is a crying need for intelli- 
gent trust cost accounting. 


Current Problems. Number one on the 
list is the investment of trust funds. In an 
endeavor partly to solve the investment 
problem, particularly with regard to small 
trusts, a few trust institutions in the South 
have set up common trust funds, some 
within the past year; some are experiment- 
ing by setting up a theoretical fund on pa- 
per, while in others the subject hes been ac- 


corded important discussion or considera- 
tion. 


Also, trust associations in most of these 
states have undertaken programs aimed at 
legislative adoption of the Prudent Man 
Rule and the elimination of prohibitive and 
prescriptive features of present investment 
laws which preclude the application of the 
principles of proper diversification. 

As a hopeful note, the possibility was ex- 
pressed that income returns on investments 
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should not experience further marked de- 
clines but may perhaps increase somewhat. 
A warning note was sounded in regard to 
the problems presented by the probable 
change of a deflationary phase of our econ- 
omy after virtually sixteen years of ad- 
vancing values. The reappearance of a buy- 
ers’ market and competition in industry 
suggest the possibility that losses may be 
encountered. 

Second in importance is the personnel 
problem. While one trustman said that the 
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educational facilities of the American In- 
stitute of Banking have proved of consider- 
able value, no program for the treatment of 
personnel problems was advanced by any 
correspondent. The heed of one trust de- 
partment referred to the necessity of sal- 
ary bases for trust departments calculated 
to attract and keep capable personnel. 

Attorney-trust officer relationship, gen- 
erally, was thought better in the South than 
in some other sections, the attitude of con- 
ciliatory cooperation prevailing. 


In the East 


JOHN W. REMINGTON 
Vice President and Trust Officer, Lincoln Rochester Trust Company, Rochester, N. Y. 


Outlook for Trust Business. Generally 
speaking, the volume of trust business can 
be expanded greatly as reports from several 
localities indicate that not over twenty-five 
per cent of estates of substantial size are 
settled by trust companies. The intricacies 
of the tax laws, the complexity of modern 
economic factors, the uncertainties in the 
immediate future for the investor and the 
growing consciousness of the tax burden, 
make trust service appear more desirable 
and necessary to the public. 


Perhaps the most noticeable trend in the 
outlook for business occurs in the type of 
trust accounts which people seem to desire 
today. Irrevocable trusts are on the wane, 
due principally to tax problems. Revocable 
trusts do not constitute any large portion 
of new business but reports from all sec- 
tions in the East state that agency accounts, 
where investment advice is given, are being 
opened in increasing number and volume. 


The effect of many years of advertising 
and publicity in addition to the excellent 
peformance of trust institutions, is report- 
ed as being the source of much of this new 
egency business which leads to appoint- 
ments as executor and trustee. But the 
need for continuation of aggressive policies 
in the attraction of new business is em- 
phasized. 

Although pension and profit-sharing 
trusts were mentioned only in reports from 
the larger companies, this type of business 
appears to be continuing its tremendous 
growth of the past few years as more cor- 
porations realize the need for some reason- 
eble provision for retiring employees. 

The prospects for new stock transfer 
agencies and kindred services seem excel- 
lent. One man referred to the placement 
with the public of more stocks of operating 
public utilities as an impetus to this busi- 
ness. The sale to the public of securities of 
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family controlled corporations should create 
a good volume of this profitable business 
for trust institutions in many cities if the 
officers have equipped their departments 
for this type of work. 

Fee Situation. The wide-spread trend to- 
ward “pay-as-you-go” fees on principal 
seems to be developing in the East where 
trust institutions are learning much from 
the Midwest and far west, where generally 
speaking fees have been on a better basis 
for years. 

Many Boston banks have adopted sched- 
ules which increase fees substantially. The 
annuel charge made by several Boston 
banks is about four per cent of the income 
plus 2/10 of 1% on the first $200,000 of 
principal and 1/10 of 1% on the balance of 
principal. This charge is being applied to 
personal trusts and investment management 
accounts with a minimum annual fee of 
$100. In addition to these annual fees there 
usually is a distribution charge of 142% 
of the principal. 

Progress in shifting existing accounts to 
this revised basis is reported as satisfac- 
tory. One trust company commenced this 
task in 1944 and by December 1946 had 
been able to complete the change in over 
two-thirds of its personal trusts. 

In addition to receiving satisfactory an- 
nual fees from principal “for care and man- 
agement”, a trustee in Maine may apply to 
a probate judge for additional fees at the 
termination of the trust when the complex- 
ity of problems encountered and the dura« 
tion of the trust will be considered. 

The right of a court to exercise discre- 
tion in determining fees exists in New Jer- 
sey when estates exceed $50,000 and when 
the administration of a trust extends be- 
yond twenty-five years. 
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The repeal in Pennsylvania last year of 
an old act prohibiting a testamentary trus- 
tee from receiving a principal fee when an 
executor’s fee previously had been received, 
is a step forward in the trend toward more 
adequate compensation. 


It has just been reported that the Dela- 
ware Chancery Court has promulgated a 
rule applying the pay-as-you-go principle 
of trust compensation, as of January 1, 
1947. 


Trustmen in many Eastern states point 
out that, where discretion is permitted, 
probate judges should be informed concern- 
ing costs and the need for reasonable fees. 


New York State trustmen write that the 
clarification of their statute for compensa- 
tion of trustees on a “pay-as-you-go” basis 
is hoped for at the current session of the 
legislature. 


The reports from all sources concerning 
fees are encouraging but some trustmen in 
states or in sections of states in the East 
need to continue their efforts to establish 
statutory fees or fees fixed by schedules 
which will be in line with the highest fees 
allowed in the East. 


Earnings. Increases in gross expenses 
are general. The lower return on invest- 
ments is an influence operating all the time 
against better earnings. The shorter work 
week already is felt in costs and will be- 
come a bigger factor when the five-day 
week becomes the rule and not the excep- 
tion. Some of our trust companies which 
have developed quite accurate cost systems 
report that none of the gross increase in 
fees is filtering through to net earnings. 

But despite these discouraging angles, 
the reports from the East are reasonably 
optimistic as to the trend in trust depart- 
ment earnings. The effect of “pay-as-you- 
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go” and increased rates is being felt. Gen- 
erally speaking, new business of good vol- 
ume is being received et rates which permit 
some profit. One warning came that we 
must be careful not “to price our services 
out of the market”. 

Current Problems. Foremost in our 
thoughts in the Eastern section is the tre- 
mendous problem of obtaining a satisfac- 
tory rate of return for our beneficiaries. It 
is typical of trustmen to be more concerned 
about this matter than the vital question 
of earnings. Nearly one-half of the replies 
listed this as a major matter. The only solu- 
tions offered are the creation of Common 
Trust Funds and the adoption of the Pru- 
dent Man Rule. 

One officer of a large trust company cau- 
tions against a bank furnishing to other 
trust companys a list of securities which it 
considers suitable for trust investment at 
the time the list is presented. The danger 
to another trust department’s using such a 
list lies in the timing of purchases and fail- 
ure to adapt such recommendations to the 
investment problem then being faced. 


The need of developing an appreciation 
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by the public of the value of trust services 
is in the minds of many eastern trustmen. 


Obtaining and developing juniors who 
possess the ability, with proper training, 
to relieve seniors of sufficient work to en- 
able them to spend more time in major 
projects seems to rate high in the tasks 
facing heads of trust departments. This and 
the retention of high grade personnel may 
help to maintain a reasonable control on 
costs. 


The need for revision and simplification 
of our tex laws and regulations affecting 
estates and trusts was mentioned by many 
leading trust officers. The spector of T.D. 
5488 is alarming to many as a creator of 
liability and 2 producer of greatly increased 
costs in our tax and administrative units. 

Gearing ourselves to handle small ac- 
counts on a reasonably profitable basis was 
mentioned by trustmen in most of the states 
in the Eastern section. 


It would seem as if we trustmen have 
sufficient problems to challenge our ingenu- 
ity and the talents of the trained personnel 
of our organizations. 
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TASKS FOR TRUST ASSOCIATIONS 


Accomplishments of Existing Groups — Plans for New Organizations 


ULRIC SCOTT 


President, Corporate Fiduciaries Association of Minnesota, and 
Trust Officer, First Trust Company of Saint Paul 


HERE are only seven states, all west 
Tet the Mississippi River, which do not 
have within their borders a trust associa- 
tion of some sort, either Local or State, 
namely, North Dakota, South Dakota, Mon- 
tana, Idaho, Wyoming, Nevada and New 
Mexico. Recently the former members of 
the Trust Division of the North Dakota 
Bankers Association applied for admission 
to associate membership in our Minnesota 
Corporate Fiduciaries Association. To il- 
lustrate a method of keeping an association 
alive where there are insufficient members 
to justify a separate organization, the ex- 
ecutive Committee of our State Association 


[After referring to the founding of the 
A.B. Trust Division in 1896 (see Oct. 1946 
Trusts and Estates 375), the organization of 
the first State association (Penn.) in 1900, and 
the first local associations in 1919, being the St 
Louis Association of Trust Department Officers 
(now The Corporate Fiduciaries Association of 
St. Louis) and the Associated Trust Com- 
panies of Central California, Mr. Scott brought 
up to date the list of associations published in 
the Trust Bulletin of June 1946. At that time, 
these included 45 State associations of which 
24 were Trust Divisions or Sections of State 
Bankers Associations, 11 were Trust Commit- 
tees of State Bankers Associations, and 10 
were separately organized Trust Associations; 
there were 21 City and 13 Regional or County 
associations. The changes since then: The Ken- 
tucky Bankers Association, on October 11, 
1946, completed the organization of a Trust 
Section; the Trust Committee of the New 
Orleans Clearing House Association, the Trust 
Division of the North Dakota Bankers Associa- 
tion, and the Nebraska Estate and Trust 
Association are no longer functioning. The 
Nebraska Bankers Association, however, has 
named a Trust Committee. While the Trust 
Companies Association of the State of New 
York still is an organization on paper, its 
functions were taken over by the Trust Division 
of the New York State Bankers Association 
on September 16, 1946. The Ohio Fiduciary 
Research Association is recognized as a separ- 
ate State Trust association—Ed. Note.] 


From address at 28th Mid-Winter Trust Conference, 
American Bankers Assn., Feb. 4. 


has approved for submission to our mem- 
bers a new Section to our. Articles opening 
the door for associate membership to fidu- 
ciary institutions in states contiguous to 
ours, under which “Associate Members and 
their representatives shall enjoy the same 
rights and privileges end have the same ob- 
ligations as Members and their representa- 
tives, except the right to vote, hold office 
and serve on standing committees .. .’’* 


Our State Association would be pleased 
to welcome South Dakota as well as its sis- 
ter state into the fold. We are in the same 
trade area, and our problems are similar. 

Idaho might in similar fashion affiliate 
with Utah; Wyoming with Colorado and 
Nevada with California. The suggestion 
has been made by the secretary of the New 
Mexico State Bankers Associztion that 
Arizona, Colorado, West Texas and New 
Mexico unite in organizing a Four State 
Trust Association. Trustmen can deter- 
mine the most desirable geographical and 
trade affiliations from the standpoint of 
their own institutions and communities. 


Accomplishments and Plans 


AST July the Trust Research Depart- 
ment sent a questionnaire to every 
known trust association, inquiring as to 
what each regarded as the principal ac- 
complishment of the organization since 
Jenuary 1, 1945, and what its main plans or 
objectives were during 1946-1947. Recently, 
to assist in my survey, a number of leaders 
of trust association work advised me of the 
recent accomplishments of their organiza- 
tions and future plans. 


Some of the Local Trust Associations re- 
ported the following accomplishments or 
current activities: 

In Trust Business Development: Hous- 
ton has been interested in promoting group 
trust advertising, and Chicago in sponsor- 
ing a course to develop future business. 

*Boston can be cited as an example of a local associa- 
tion having both active and associate members, the former 


being the Boston banks, the latter institutions doing trust 
business throughout New England. 
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In Trust Compensation: Cincinnati and 
Evansville (Ind.) have worked on revising 
and raising probate allowances; the main 
accomplishment of the Corporate Fidu- 
ciaries Association of Allegheny County 
(Pa.) was the new suggested schedule of 
rates as guides. 

In Supervising Trust Conferences: Bos- 
ton has sponsored the New England Trust 
Conferences, the Thirteenth of which was 
held in December and Chicago the Fifteenth 
Mid-Continent Trust Conference last No- 
vember. 

In Trust Legislation: Allegheny County 
(Pa.) has been active in legislation con- 
cerning decedents estates and probate law; 
Baltimore in accomplishing a nominee reg- 
istration and the common trust funds ects 
and in tax legislation. Boston is actively 
engaged in sponsoring a nominee registra- 
tion bill, and Chicago promoted the adop- 
tion of the Prudent Man Rule, which was 
the main objective of Indianapolis as well. 

In Better Public Relations: Denver has 
issued a pamphlet and supplements thereto 
of the Colorado Statutes of Wills and 
Trusts; Hartford has aided in the prepara- 
tion of a pamphlet “Suggestions to Law- 
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yers to Assist in Meeting Current Prob- 
lems in the Preparation of Wills”; and Chi- 
cago hes co-sponsored with Northwestern 
University a Public Relations Trust School. 


State Association Activities 


In Trust Compensation: Alabama, Geor- 
gia, Wisconsin and Minnesota report con- 
sideration of adoption of suggested sched- 
ules as guides. 

In Supervising Trust Conferences: Ala- 
bama, Georgia, Ohio and Pennsylvania 
have sponsored Trust Conferences and hope 
to make state-wide trust conferences an an- 
nual event. Washington holds a bi-state 
conference with the trust officers of Oregon. 

In Trust Education: Illinois is currently 
working with the State Bar Association on 
a contemplated pamphlet on Wills; North 
Carolina is carrying on an _ educational 
campaign through a series of articles in 
“The Tarheel Banker’, the organ of the 
State Bankers Association; Mississippi’s 
project is a Trust Officers’ Library; in Ohio 
any trust institution is eligible to member- 
ship in the Fiduciaries Research Associa- 
tion which provides means for research 
into fiduciary problems of its members; 
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and Michigan also has education as its ac- 
complishments and objectives. 


In Trust Investments: Maine’s task is the 
establishment of a centralized statistical 
organization. 


In Trust Legislation: Georgia’s main ob- 
jectives are to draft a Trust Code and per- 
haps a Probate Code. California’s objec- 
tive for 1947 is to prepare a legislative pro- 
gram including a common trust fund en- 
abling act. 

Kansas is interested in securing the Pru- 
dent Man Rule, nominee- registration and 
common trust fund legislation. 

Maine hes accomplished the adoption of 
the Prudent Man Rule. Its present objec- 
tive is the adoption of the Uniform Fidu- 
ciaries Act, a common trust fund act, an 
act to relieve fiduciaries of the duty to 
amortize premiums, and an act to clarify 
the Prudent Man Rule. 

Rhode Island has had as its recent legis- 
lative objectives the Common Trust Fund 
Act, the nominee registration act and the 
Principal and Income Act. Alabama is 
working for the Prudent Man Rule and on 
tax legislation. Illinois’ main accomplish- 
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ments are the adoption of the Prudent Man 
Rule and a common trust fund statute. In- 
diana is working on the adoption of the 
Prudent Man Rule. Utah’s main objective 
is the Prudent Man Rule also, and Tennes- 
see’s the Prudent Man Rule and a modifica- 
tion of the Investment Statute. 


Mississippi hes been furthering favor- 
able tax legislation and also the Uniform 
Stock Transfer Act adopted in 1946. Mas- 
sachusetts’ main accomplishment was the 
defeat in 1945 of anti-advertising and anti- 
solicitation bills. South Carolina secured 
Uniform Stock Transfer legislation in 1945, 
and has been working on the common trust 
fund act and the broadening of the invest- 
ment statute. 

Washington, in addition to its study of 
costs and earnings, pension and profit shar- 
ing trusts, estate planning and joint tenan- 
cy, has been and still is working on the 
Prudent Man Rule. Wisconsin, likewise, is: 
still endeavoring to have the Prudent Man 
Rule adopted. Texas, which cooperated with 
other groups in securing the passage of 
the Texas Trust Act in 1943, secured an 
amendment to the Act adopting the Pru- 
dent Man Rule; end is currently endeavor- 
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ing to secure common trust fund legisla- 
tion. Minnesota was successful in having 
three bills passed dealing with the admin- 
istration of the gift and inheritance tax 
statutes. It is presently working on a bill 
to raise the limits for account investment 
in a common trust fund. 


In the Trust Relations Field: Delaware 
had as its 1946 objective to find some way 
of assisting the smaller trust departments 
of the State. Oregon’s main recent accom- 
plishment was its Will Drafting Contest 
which was open to the graduates of Ore- 
gon Lew Schools, classes of 1940-1946 in- 
clusive. Minnesota cooperated with the 
State and District Bar Associations in con- 
ducting seminars with members of the Ju- 
diciary and Bar in which problems pertain- 
ing to the drafting of wills and trusts and 
the administration thereof were discussed. 
Connecticut’s “Question: Box Period” in 
their conferences has grown in importance. 
Illinois sponsored a Radio Program ad- 
dressed primarily to the rural population 
on the advisability of having a Will. A sim- 
ilar article was published in the “Prairie 
Farmer’. California is planning to develop 
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a motion picture designed to stimulate fa- 
voreble opinion toward trust institutions. 


Revived and New Organizations 


NUMBER of our State and local as- 
pwc sa are organizations on paper 
only. Our National Trust Division, in col- 
laboration with Gilbert Stephenson, has 
formulated plans for reviving the present 
moribund associations and orgenizing new 
ones where needed and desired. How is this 
major project to be accomplished? 


First, no attempt will be made to change 
the plan of organization or the activity of 
trust associations which now are function- 
ing actively and satisfectorily. In fact, 
working with them will be mainly an at- 
tempt to learn from them. 


Second, no attempt will be made to create 
trust organizations where they are not 
needed or desired simply for the sake of 
having them. Of 37 cities with a popula- 
tion of 250,000 or more, 23 appear not to 
have a City trust organization. When they 
are studied, it may be found that the needs 
of some of these areas are being met satis- 
factorily through some other medium of 
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trust organization. The only point now is 
that when one finds a whole State or a 
large city without a trust organization, that 
discovery puts one upon notice to make fur- 
ther investigetion. 

Third, no attempt will be made to im- 
pose any special type of organization on 
the trust institutions of any state, district, 
county or city desiring to have a trust or- 
ganization. Should any type of inter-state 
trust organization appear to be preferable 
to a state organization, it will be accepted. 


Fourth, no attempt will be made to force 
an organization or a reorganization of a 
trust association upon any group of trust 
institutions. 


What is to be Undertaken 


HE following plan of approach is sug- 
_ ee in any State in which there is: 
no stete trust organization nor any active 
organization; or need for additional or 
more active local trust organizations; and 
in which the State Bankers Association 
and the local trustmen manifest interest in 
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creating or in improving the organization 
of their trust institutions. 

First, that the Secretary of the State 
Bankers Association arrange a conference 
of all the following: 

The Secretary himself and the other offi- 
cers of his association; 

The officers of existing state and local 
trust associations; 

Representatives of banks and trust com- 
panies in districts, counties or cities which 
might be interested in organizing or reor- 
ganizing a local trust association; 

The State Vice President of the Trust 
Division; 

Members of the Executive Committee and 
officers of the Trust Division of the Amer- 
ican Bankers Association residing in the 
state; and 

The Director of the Trust Research De- 
partment. 

Second, that the Director of the Trust 
Research Department place himself at the 
service of the Bankers Association and of 
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the bankers and trustmen of that state to 
help in carrying out the decisions reached 
in the conference. If organizational work 
is undertaken by him in a given state, it 
should be carried on in that state until it 
has been completed. 


Objectives 
The objectives of this plan are: 


First; That every state having enough 
active trust institutions to support an ac- 
tive trust association have one. Affiliation 
in some way with the State Bankers Asso- 
ciation is believed to be preferable. 


Second; That each State Trust Associa- 
tion have at least one annual state-wide 
trust conference. 


Third; That trust institutions in states 
where there are too few to support a state 
association become affiliated as associate 
members with the association of some ad- 
joining state. 


Fourth; That all of the larger communi- 
ties have a local trust association on a re- 
gional, county or city basis. Primary efforts 
will be expended, however, upon the com- 
pletion of the state association program. 


One of the values of a State or local 
Trust Association is its service in dissem- 
inating information about trust policies, 
procedures and practices as they are being 
worked out by the eppropriate committees 
of the Trust Division. To illustrate, if each 
of our state and local trust associations 
presented the matter forcefully and en- 
thusiastically to our members, many of the 
more active trust institutions would have 
had their Boards adopt the Statement of 
Policies for the Acceptance of Trust Busi- 
ness, set up in 1941. 

One of the most active State Associations 
wrote as follows: 
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“Our Trust Operations Committee two 
years ago arrived at the conclusion that 
much could be gained through a Round 
Table discussion with the Trust Examiners 
of the four examining offices, namely, 
Comptroller of the Currency, Common- 
wealth - - , Federal Reserve System and 
F. D. I. C. Two conferences with the exam- 
iners were held - -. Out of these confer- 
ences came suggestions covering the im- 
mediate needs of the smaller trust de- 
partments as the examiners saw them. It 
was apparent that the examiners give cred- 
it to the metropolitan trust department 
for doing a fairly good job. In the case of 
the non-metropolitan trust department the 
need of help and leadership was apparent.” 


A Western Local Association said: 

“We have tried to work in rather close 
contact with the local Life Insurance and 
Trust Council and have promoted meetings 
to which life insurance men, bankers, at- 
torneys and accountants were invited. One 
such successful meeting was addressed by 
the well known authority, Mayo Adams 
Shattuck, Boston attorney.” 


In those states which foster no associa- 
tions at present, or within which lie dead or 
dormant groups, there are trustmen among 
you willing and able to take the lead in as- 
sisting our National Trust Division in es- 
tablishing or revitalizing State and Local 
Associations; ready to plow the field for 
trust organization. The sod is even now be- 
ing broken in many states and communi- 
ties. When the ground is prepared, the seed 
will be planted so all of us may harvest the 
innumerable benefits to be gained through 
active trust association. 


A MEETING of the Trust Division of the New 
York State Bankers Association has _ been 
scheduled for October 24 at an upstate city, 
probably Syracuse. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ALABAMA 


Birmingham — 
John C. Schor 
was promoted to 
vice president and 
trust officer at 
BIRMINGHAM 
TRUST NA- 
TIONAL BANK. 

Montgomery — 
J. D. Jolly has 
been promoted to 
trust officer at 
FIRST NATION- 
AL BANK, where 
he has been since 
1926, having been 
in the trust de- 
partment since 
1939. 


JOHN C. SCHOR 


ARKANSAS 


Forrest City — NATIONAL BANK OF 
EASTERN ARKANSAS elected C. L. Simmons 
an assistant cashier and trust officer. 


Little Rock—E. B. Stokes was elected ‘vice 
president in addition to trust officer at’ PEO- 
PLES NATIONAL BANK & TRUST CO. 


CALIFORNIA 


Los Angeles & 
San Francisco — 
BANK OF 
AMERICA ad- 
vanced Harry M. 
Bardt, formerly 
in charge of the 
Southern Cali- 
fornia trust di- 
vision (Los An- 
geles), to vice 
president and 
senior trust offi- 
cer with head- 
quarters in San 
Francisco. 
He heads trust ac- 
tivities through- 
out the State. Mr. Bardt is also chairman of 
the executive committee of the trust division 
of the American Bankers Association. 


HARRY M. BARDT 


Los Angeles—The following changes in the 
Staff of the trust department of CITIZENS 
NATIONAL TRUST & SAVINGS BANK were 
made last month: Roy C. Winchell, who for 
three years had been head of the escrow de- 
partment and in charge of the bank’s entire 
escrow system, was made an assistant trust 
officer; John J. Tunnicliff in the court trust 
division was made an assistant trust officer 
and assistant secretary; Henry R. Rohrbaugh, 


assistant manager of the escrow department, 
was elected an assistant secretary; George 
Butterly who, before joining the bank about 
two years ago, had been for fifteen years with 
Union Guardian Trust Co. of Detroit, was 
made an assistant trust officer in the estate 
planning division; Roy M. McKerchar, who 
practiced law in Chicago for many years be- 
fore serving as a Colonel in the Judge Advo- 
cate General’s Division in World War II and 
who joined the Citizens more than two years 
ago, was also made an assistant trust officer 
in the estate planning division; F. L. Beach, 
director of personnel, advanced to vice pres- 
ident. 


Oakland—tTrust officer David L. Anderson, 
CENTRAL BANK OF OAKLAND, was ad- 
vanced to vice president. 


CONNECTICUT 


Bristol—Vice President Charles T. Tread- 
way, Jr., has been elevated to the presidency 
of BRISTOL BANK & TRUST CO., to suc- 
ceed William P. Calder, resigned, who becomes 
chairman of the board. Charles T. Treadway, 
Sr., resigned from the latter position and 
becomes chairman of the executive committee. 


Danbury—Joseph W. Dumser was elected 
trust officer at the NATIONAL BANK & 
TRUST CO., having previously been with 
Manufacturers Trust Co., New York. 


Darien—John Bright Lord, a New York 
stock broker, was elected president of the 
HOME BANK & TRUST CO. 


Hartford—wWil- 
liam’C. Fenniman 
has been elected 
vice president, 
and continues as 
trust officer, of 
the PHOENIX 
STATE BANK & 
TRUST CO. Al- 
bert H. Barton 
(in charge of 
common trust 
funds ) and 
Thomas B. Can- 
non were named 
trust officers; 
Guy B. Holt, trust 
investment  offi- 
cer; A. R. Bengston, associate trust officer. 


WILLIAM C. FENNIMAN 


Hartford — HARTFORD-CONNECTICUT 
TRUST CO. announced, among other promo- 
tions, that of Robert W. Wilson to trust officer; 
William S. Grainger, Edward W. Marsh and 
Ralph Moss to assistant secretaries. 
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Middletown — MIDDLETOWN NATIONAL 
BANK promoted Fred W. Patenaude to vice 
president and trust officer and elected him to 
the board. 


New Haven — 

Louis L. Heming- 

way succeeds the 

retired president, 

Eugene G. Allyn, 

at THE SECOND 

NATIONAL 

BANK, following 

service with the 

bank since 1908. 

He is a member 

of the third suc- 

cessive genera- 

tion of the fam- 

ily to serve as 

president of The 

Second National. 

LOUIS L. HEMINGWAY Closely identified 

with the bank’s trust department, which he 

organized in 1919, Mr. Hemingway will con- 

tinue to direct that department. The office of 

chairman, which he formerly held, will not 
be filled. 


Other officers elected include Frederic E. 
Hudson, executive vice president; Elton T. 
Perkins and Charles G. Lewis, vice presidents 
(both former trust officers); George O. Nye, 
H. W. Chambers, Jr. and Frederick B. Harris, 
trust officers. Mr. Nye has been placed in 
charge of the newly organized real estate de- 
partment. 

New Haven—Edward G. Armstrong, who 
joined the trust department in 1925 and ad- 
vanced to trust officer and vice president in 
charge of that department at UNION & NEW 
HAVEN TRUST CO., was elected a director 
of the company. 


Willimantic — WINDHAM NATIONAL 
BANK elected Edgar E. Bass to the presidency 
to succeed H. Clinton Lathrop, now president 
emeritus. A. W. Buchanan, Jr., was named 
vice president, trust officer and a director; 
Earle K. Haling, an assistant vice president 
and trust officer. 


DELAWARE 


Wilmington—Howard W. Clark was elected 
assistant trust officer in addition to assistant 
secretary at SECURITY TRUST CO. 

Wilmington—Claude N. Lester, former pres- 
ident of the St. Georges Trust .Co., Newport, 
before it was merged with WILMINGTON 
TRUST CO. in November, was elected a vice 
president; W. Jefferson Wier elected assistant 
treasurer; Lammot du Pont, Jr., (former as- 
sistant secretary in the trust department) 
elected assistant treasurer in the banking 
department; Norman M. Lack named assistant 
trust officer; W. F. Harrington made a mem- 
ber of the trust committee. 
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DISTRICT OF COLUMBIA 


THE NATIONAL SAVINGS & TRUST 
CO. advanced the following to trust officers: 
Herman G. Lauten, Lester A. Lawrence, Henry 
W. Branson and Charles W. Fitzgerald. J. 

Russell Bolton 
was elected aud- 
itor to succeed 
the late Audley 
A. P. Savage. 


Henry K. Dier- 
koph was ad- 
vanced to the 
position of trust 
officer at the 
RIGGS NATION- 
AL BANK, and 
Edwin B. Shaw, 
formerly assist- 
ant trust officer, 
was named trust 
investment  offi- 

EDWIN B. SHAW cer. 


FLORIDA 


Tampa—Marion B. Sessions, released from 
active duty with the Army last June, was 
elected trust officer of the FIRST NATIONAL 
BANK. Prior to military service, Mr. Sessions 
was assistant trust officer at the New York 
Trust Co. 


GEORGIA 


Atlanta—Among changes at the FULTON 
NATIONAL BANK, Garnett A. Carter, in 
charge of public relations, who is also a 
national vice president of the American Insti- 
tute of Banking, was elected a vice president. 
Edward S. Gay was named trust officer. 


Augusta—GEORGIA RAILROAD BANK & 
TRUST CO. elected Sherman Drawdy president 
to sueceed Charles H. Phinizy, who resigned 
and was elected chairman of the board. 


ILLINOIS 


Chicago—Harold F. Koenig was promoted to 
assistant vice president at the AMERICAN 
NATIONAL BANK & TRUST CO., contin- 
uing in charge of trust department operations. 
He has served in various capacities in the trust 
department, having been made assistant trust 
officer in 1943. 


Chicago—George L. Emrich, Jr., has been 
appointed assistant vice president of the 
CHICAGO TITLE & TRUST CO. with general 
supervision of investment counsel service, 10 
which work he has been engaged since 1929. 

Chicago—Among recent elections at the 
CITY NATIONAL BANK & TRUST CO., 
John Landry was made an assistant trust 
officer. 

Chicago—CONTINENTAL ILLINOIS NA- 
TIONAL BANK & TRUST CO. announced that 
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Clair W. Furlong. was advanced from second 
vice president (trust department) to vice pres- 
ident; also Edward D. Benninghoven, Robert 
F. Goddard, Holly P. Blessing and Roy W. 
Swezey advanced to trust officers; Edward J. 
Friedrich, William M. Funck, George D. 
Stevens and Edward W. Wilson to assistant 
secretaries. 


Chicago—Two new assistant trust officers 
elected at the FIRST NATIONAL BANK 
were G, T. Schearer and L. B. Winkinson. 


Chicago—It was announced by the HARRIS 
TRUST & SAVINGS BANK that Howard M 
Fenton, chairman of the board, and Frank 
McNair, vice chairman of the executive com- 
mittee, retired but continue as directors. The 
latter was elected chairman of the directors’ 
trust committee which manages the trust de- 
partment. Vice presidents’ elected were: 
Charles A. Carey, Merwin Z. Lytle, Herman 
C. Slocum and Leslie A. Wood. 


Chicago — Advancements at METROPOL- 
ITAN TRUST CO. were: William G. Dahl to 
vice president; James E. Marshall (from as- 
sistant trust officer) to secretary; C. R. Well- 
man to trust officer; Earle E. Bowman (from 
auditor) to treasurer. 


Chicago—At THE NORTHERN TRUST CO., 
Alfred T. Capps, Jr., was promoted to second 
vice president, and Edward A. Leman and 
Rhys P. Brown were elected assistant secre- 
taries of the trust department. MacHenry 
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Shaffer was elected second vice president and 
director of employee relations. 


INDIANA 


South Bend — AMERICAN TRUST CO. 
elevated Nicholas R. Feltes to the position of 
chairman, Leon L. Matthews to president, L. 
O. Titus to vice president and trust officer. 


IOWA 


Davenport—W. C. Siddle has been pro- 
moted to trust officer of the FIRST TRUST 
& SAVINGS BANK. He is also president of 
the Scott County Bankers’ Association. 

Des Moines—C. Ream Daughrity was ad- 
vanced to trust officer at the IOWA-DES 
MOINES NATIONAL BANK & TRUST CO. 


KANSAS 


Hutchinson—William H. Vernon, attorney, 
has been elected vice president and trust offi- 
cer in charge of the trust department of the 
HUTCHINSON STATE BANK, which was 
recently granted trust powers under the Fed- 
eral Reserve System. 


KENTUCKY 


Louisville—-KENTUCKY TRUST CO. elected 
Sylvester I. Dries an assistant secretary; Miss 
Elizabeth D. Conner an assistant treasurer; 
and advanced K. C. Seng to auditor. 

Louisville — At LIBERTY NATIONAL 
BANK & TRUST CO., Clarence A. Reuff was 
advanced to assistant trust officer. 
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LOUISIANA 


Baton Rouge—Election of Edward H. Sutter 
as trust officer was announced by FIDELITY 
NATIONAL BANK, and Joseph H. Baynard 
as assistant trust officer. Mr. Sutter returned 
a year ago from service as a Naval Lieu- 
tenant. 

New Orleans—Fred W. Ellsworth retired as 
executive vice president of the HIBERNIA 
NATIONAL BANK, and is engaged in the 
advertising business for banks with an office 
in the Hibernia Bank Building. He has served 
on the executive council of the trust division 
of the American Bankers Association. E. F. 
Schulte was advanced to assistant trust officer. 


MARYLAND 


Baltimore—John H. Crocker was advanced 
to trust officer, Vernon H. Rothauge to as- 
sistant trust: officer, at BALTIMORE NA- 
TIONAL BANK. George D. F. Robinson, new 
business head, was elected assistant vice pres- 
ident. 


Baltimore—C. Delano Ames, manager of 
public relations, was named assistant secretary 
at the MARYLAND TRUST CO., while B. J. 
Darneille, new business representative, was 


elected an assistant vice president. 
Established 1879 
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MASSACHUSETTS 


Boston — BOSTON SAFE DEPOSIT & 
TRUST CO. announced the following appoint- 
ments: assistant trust officers, Knight Ames, 
John G. Fleming, John B. Harriman, Anson 
H. Smith; assistant secretaries, Herman L. 
Allen, Ernest W. Cain, Oman F. Gilroy, Hay- 
den Goodspreed, Willard R. Locke, Edward L. 
Morse; assistant treasurer, Richard E. Ben- 
nink; auditor, Lewis W. Norman. 


Boston—Frank C. Hills; Ralph E. Sellars and 
Herbert L. Hanscom were elected assistant 
trust officers of the STATE STREET TRUST 
CO. All have had long experience in the agency 
division of the trust department. 


Boston — UNITED STATES TRUST CO. 
elected Eliot Stone an assistant secretary and 
assistant trust officer. 


Fall River & Taunton—John 8S. Gwinn re- 
signed his position as executive secretary of 
the Massachusetts Bankers Association to as- 
sume the presidency of the BRISTOL COUN- 
TY TRUST CO., Taunton, where he replaces 
Roger L. Currant, who assumed the presidency 
of the FALL RIVER NATIONAL BANK. 


Quincy—GRANITE TRUST CO. promoted 
Philip K. Barker to the position of vice pres- 
ident. 
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' MICHIGAN 


Flint—A. Newcombe Hocking, in charge of 
the trust department of the MICHIGAN NA- 
TIONAL BANK since 1942, was advanced to 
assistant vice president. 


MINNESOTA 


Duluth—Edward L. Palmer, vice president 
and trust officer, was elected to the board 
of directors of the FIRST & AMERICAN NA- 
TIONAL BANK. 


Minneapolis — 
FIRST NATION- 
AL BANK an- 
nounced, among 
other promotions, 
the election of A. 
W. L. Wallgren 
in the trust de- 
partment as a 
vice president; 
and appointment 
of Thomas A. 
Roden and Frank 
A. Richards as- 
sistant secretar- 
ies in the trust 


department. A. W. L. WALLGREN 


MISSISSIPPI 


Jackson — DE- 
POSIT GUAR- 
ANTY BANK & 
TRUST CO. pro- 
moted Noel L. 
Mills to trust of- 
ficer. Mr. Mills is 
past president of 
the Junior Cham- 
ber of Commerce, 
past president of 
the Jackson chap- 
ter of American 
Institute of Bank- 
ing, organizer of 
the trust division, 
and first pres- 
ident, of Mississip- 
pi Bankers Assn. 


NOEL L. MILLS 


MISSOURI 


St. Joseph — TOOTLE-LACY NATIONAL 
BANK advanced Graham G. Lacy from vice 
president to chairman; Milton Tootle from 
vice president to president; P. T. Burri from 
assistant cashier and trust officer to cashier. 
Milton Tootle is a son of the late Milton 
Tootle, Jr., who died recently. 


St. Louis—Tom K. Smith was elevated to 
chairman of the board, Harold T. Jolley to 
president, and Albert Wagenfuehr to the newly 
created position of chairman of the executive 
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committee, at BOATMEN’S NATIONAL 
BANK. Mr. Smith, former president of the 
American Bankers Association, will remain 
active as senior officer of the bank. 


NEBRASKA 


Lincoln—Eugene W. Pester was made an 
assistant trust officer of the FIRST TRUST 
CO., having returned after five years’ service 
in the Army. 


Omaha—Henry C. Karpf, for ten years exe- 
cutive vice president of the LIVE STOCK 
NATIONAL BANK, was elected president to 
succeed the late Alvin E. Johnson. 


NEW JERSEY 


Bound Brook—William M. Backer was elect- 
ed executive vice president of the FIRST 
NATIONAL BANK. He started with the bank 
in 1929 as cashier and trust officer. 


Camden—Robert Y. Garrett, Jr.. CAMDEN 
TRUST CO., was made associate trust officer; 
C. Leslie Ransom and Frederick L. Keebler 
promoted to assistant trust officers. 

Elizabeth—At the ELIZABETH TRUST CO., 
Harry G. Pflug (vice president and trust of- 
ficer) was elected a director. 

Glen Ridge—Thomas H. B. Boothe was elect- 
ed a trust officer at GLEN RIDGE TRUST CO. 

Hackensack—Kenneth J. Storms has been 
advanced to trust officer at the HACKEN- 
SACK TRUST CO., while Albert J. Mayer was 
named an assistant trust officer. 


Jersey City—TRUST COMPANY OF NEW 
JERSEY advanced Gerard F. Brill from as- 
sistant trust officer to vice president. In this 
new position he will supervise the recently 
created public relations department. He has 
been with the company for twenty years, and is 
a graduate of American Institute of Banking 
and of the Graduate School of Banking at Rut- 
gers University. 

Long Branch—NEW JERSEY TRUST CO. 
appointed Charles McLain to the new post 
of assistant trust officer. 

Montclair—Alex Weimer was promoted to 
assistant vice president in charge of invest- 
ment analysis for the trust department of the 
FIRST NATIONAL BANK & TRUST CO. 
He has been with the bank 25 years. 


Newark—Thomas N. McCarter, long and 
prominently identified with FIDELITY UNION 
TRUST CO., retired a chairman but continues 
as a director. 


Newark—Stanley J. Marek was elected pres- 
ident, in addition to being a director, of the 
FRANKLIN WASHINGTON TRUST CO. He 
is a member of the managing committee of 
the Newark Clearing House Association and a 
governor and past president of Essex County 
Chapter, American Institute of Banking. 


Paterson—Albert S. Currie advanced to 
trust officer of the FIRST PATERSON NA- 
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TIONAL BANK & TRUST CO., having been 
with the bank since 1924, first as a messenger 
and more recently assistant trust officer. 


Paterson—Albert J. Baisch was elected pres- 
ident of the UNITED STATES TRUST CO., 
succeeding C. Wesley Bensen, who became 
chairman of the board. Mr. Baisch was former- 
ly vice president and trust officer, and has been 
with the company over 37 years. 


Somerville—Trust officer Clifford D. Phoenix 
was elected a director at the annual meeting of 
the SOMERVILLE TRUST CoO. 


NEW YORK 


Brooklyn—Edwin P. Maynard, chairman of 
the board of trustees of BROOKLYN TRUST 
CO., retired from active duty with the Com- 
pany, as of January 16th. He continues as ¢ 
trustee, rounding out over 64 years in Brook- 
lyn banking, during which time he served as 
president of the Brooklyn Trust from 1913 to 
1927. In addition to his extensive charitable 
and civic activities, for which he has often 
been called “Brooklyn’s Man of Charity,” Mr. 
Maynard also has been active in the business 
world as a director of many corporations. 


Buffalo—Paul A. Davis, of the estate plan- 
ning department, and Ainslie A. Slodden (trust 
officer), MANUFACTURERS & TRADERS 
TRUST CO., advanced to assistant secretaries. 


Hempstead—Harry C. Howard was elected 
cashier and assistant trust officer of the SEC- 
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OND NATIONAL BANK & TRUST CO., suc- 
ceeding the late Charles F. Ziegler. 


New York—Francis E. Curran and Franklin 
B. Kellogg, former trust officers, were pro- 
moted to assistant vice presidents at the BANK 
OF MANHATTAN CO. 


New York—BANK OF NEW YORK pro- 
moted Alfred T. Allin to trust officer. 


New York—John P. Stickeler was advanced 
to assistant vice president in the trust depart- 
ment of the EMPIRE TRUST CO. 


New York—J. Stanley Brown, who retains 
his present title of personnel director, was 
among the newly elected vice presidents of the 
CHEMICAL BANK & TRUST CO.; Irving 
White advanced to trust officer; Clinton Wells 
to assistant trust officer. 

New York—CLINTON TRUST CO. elected 
George J. Allen a trust officer, and Thomas 
J. Stanton an assistant trust officer in addition 
to assistant secretary. 

New York—George J. Mayer, former as- 
sistant secretary in the trust department (new 
business) of LAWYERS TRUST CO., was 
advanced to secretary; Robert N. Carson to 
trust officer. 

New York—TITLE GUARANTEE & TRUST 
CO. elected J. Vincent O’Neill vice president in 
charge of banking activtiies. 


Niagara Falls—POWER CITY TRUST CO. 


promoted Paul K. Wustrack to trust officer. 
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Rochester—At the UNION TRUST CO., Mrs. 
Anita R. Forman was appointed an assistant 
trust officer. 

Syracuse—The MERCHANTS NATIONAL 
BANK & TRUST CO. named William B. Ogden, 
Jr., aS assistant trust officer. 

Utica— Among 
recent promotions 
at the FIRST 
BANK & TRUST 
CO., David. 

Pyne was elected 

vice president and 

trust officer; Eid- 

don L. Jones (in 

charge of real 

estate, mortgages 

and advertising) 

elected assistant 

vice president 

and assistant sec- 

retary; Herbert 

W. Hobbs (in 

charge of the in- DAVID T. PYNE 
vestment department), vice president. 


Utica — ONEIDA NATIONAL BANK & 
TRUST CO. has placed Richard A. Sanders in 
charge of its four out-of-town branches, with 
the title of Supervisor of Branches. He will 
work directly with the president, Charles Hall. 
Mr. Saunders was formerly trust operations 
officer at the Provident Trust Co. of Phila- 
delphia. 


Westbury—Wilmot Y. Hallock was elected 
president of the BANK OF WESTBURY 
TRUST CO., succeeding Samuel Velsor; Mar- 
garet M. Mulick elected assistant trust officer, 
a new post. 


OHIO 


Canton—To succeed William G. Saxton, re- 
tiring after 63 years, the FIRST NATIONAL 
BANK appointed Raymond W. Loichot as 
president. He has been executive vice president 
the past year. 


Cleveland — G. 
F. Karch, trust 
officer in charge 
of common trust 
funds at _ the 
CLEVELAND 
TRUST CO., was 
advanced to vice 
president. W. M. 
Baloga was 
named _ assistant 
trust accounting 
officer; C. F. Mc- 
Frederick and C. 
W. Whitney, sen- 
ior trust clerks, 
were named se- 
surities officers in G. F. KARCH 
the corporate trust department. 
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Cincinnati—T. Gordon Gutting resigned as 
vice president and trust officer at the SECOND 
NATIONAL BANK, but remains a director. 


Cincinnati—J. Rawson Collins was named 
assistant trust officer at the FIRST NATION- 
AL BANK. 


Cincinnati—At SOUTHERN OHIO SAY- 
INGS BANK & TRUST CO., Paul B. Momberg 
advanced to vice president and trust officer; 
Roland. Stieringer to trust officer; Malcolm 
Johnson elected assistant secretary. 


Massillon — OHIO MERCHANTS TRUST 
CO. elected James W. Painter a trust officer, 
following his resignation as chief deputy in 
the Stark County Probate Court. 


PENNSYLVANIA 

Altoona—Frank Marsh became vice pres- 
ident at the ALTOONA TRUST CO., having 
formerly been assistant treasurer and assistant 
trust officer. He is secretary of the Blair 
County Bankers Association, of Group Six 
Corporate Fiduciaries Association, and a men- 
ber of the trust section of the Pennsylvania 
Bankers Association. 


Norristown—Melvin L. Carl, former exam- 
iner in the Pennsylvania Department of Bank- 
ing, was elected president of the MONT- 
GOMERY TRUST CO. to succeed the late J. 
Aubrey Anderson. 


Philadelphia — Among promotions at the 
GERMANTOWN TRUST CO., Thomas G. 
Comley was made estate consultant officer. 


Philadelphia — LAND TITLE BANK. & 
TRUST CO. made the following promotions 
recently: Raymond L. Hayman and H. Stuart 
Valentine, Jr., to assistant vice presidents; 
Edward W. Stille to trust real estate officer; 
Adam Schultheis to assistant comptroller, Mr. 
Hayman was formerly corporate trust officer, 
while Mr. Valentine was investment officer. 


Pittsburgh—Clyde C. Taylor, senior vice 
president of PEOPLES FIRST NATIONAL 
BANK & TRUST CO., and a banker 33 years, 
was elected vice chairman of the board. Ken- 
neth N. Graham and J. Donald Cook were elect- 
ed assistant trust officers. 


Swarthmore—Harold Ogram, elected vice 
president at the SWARTHMORE NATIONAL 
BANK & TRUST CO., will continue as trust 
officer. 


AN INCREASE OF $23,000,000 in the total assets 
of the Trust Department of the National Bank 
of Commerce of Norfolk, Virginia, was re- 
ported for the five year period from the be- 
ginning of the War to the end of 1945, in 
President John S. Alfriend’s annual letter to 
stockholders. 





RHODE ISLAND 


Providence — 
Malcolm E. Read, 
vice president, 
was named head 
of the trust de- 
partment of IN- 
DUSTRIAL 
TRUST CO.,'suc- 
ceeding J. Cun- 
liffe Bullock, re- 
tired. Cecil A. 
Gilroy was made 
a trust officer; 
Clarence E. Cray 
and Copeland E. 
Setchell named 
assistant trust of- 
ficers. 


Providence — 
RHODE ISLAND 
HOSPITAL 
TRUST CO. an- 
nouncer the 
resignaton of 
Preston H. Gard- 
ner as chairman 
of the board after 
more than 62 
years with the 
company, and the 
election of C. Bur- 
ton Hibbert as 
his successor. The 
latter, president 
since 1936, is suc- 
ceeded by Ray- 
mond H. Trott 
who, for 22 years, 
has been a vice 
president and, for 
10 years, a direc- 
tor. Mr. Trott is 
well known in 
trust circles for 
his activities in 
the A‘merican 
Bankers Associa- 
tion, Trust 
Division. It was 
also announced 
that Frederic J. 
Hunt, vice pres- 
ident, was elected 
officer in charge 
of the trust de- 
partment. 


RAYMOND H. TROTT 


FREDERIC J. HUNT 


Providence — UNION TRUST CO. elected 
Ralph A. McIninch a vice president and trust 
officer to succeed John Congdon, who retired 
December 31. Woodford L. Wilcox was elected 
an assistant trust officer. 
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TEXAS 


Beaumont — AMERICAN NATIONAL 
BANK elected as its president Isaac F. Betts, 
who is also vice president of the Continental- 
American Bank & Trust Co., Shreveport, La., 
and who was a former chief examiner for the 
Federal Reserve Bank of Dallas. Mr. W. L. 
Pondron, whom he succeeds as president, be- 
came chairman of the board and will continue 
active in the bank. 


Dallas—The elevation of Robert L. Thornton 
from the presidency to the active chairmanship 
and election of Milton F. Brown, formerly 
executive vice president, to succeed him, was 
announced by the MERCANTILE NATIONAL 
BANK. Ben H. Stephens, retiring chairman, 
continues as a member of the board. 


Fort Worth—Floyd O. Shelton has been ad- 
vanced to vice president and trust officer of the 
FORT WORTH NATIONAL BANK; J. D. 
Buckman, Jr., and O. Roy Stevenson made 
assistant trust officers. 


Fort Worth—FIRST NATIONAL BANK 
elected Murray Kyger (vice president) to the 
board of directors; advanced J. H. Brooks and 
O. H. Layton to trust officers. 


Houston—B. Magruder Wingfield, vice pres- 
ident and trust officer has been elected a direc- 
tor of the NATIONAL BANK OF COM- 
MERCE. O. E. Boulet was appointed assistant 
trust officer. 


Houston—R, D. Randolph has been elected 
executive vice president to succeed Winston 
Carter, resigned, at UNION NATIONAL 
BANK; Harold Elsom named assistant trust 
officer. 


VERMONT 


Barre—PEOPLES NATIONAL BANK aa- 
vanced Clarence S. Campbell to assistant cash- 
ier and assistant trust officer. 


VIRGINIA 


Newport News—A. L. Shield was made as- 
sistant vice pres- 
ident and trust 
officer at the 
FIRST NATION- 
AL BANK, while 
W. W. Kates be- 
came an assistant 
trust officer. 


Norfolk — Os- 
mond T. Jamer- 
son was elected 
vice president of 
the NATIONAL 
BANK OF COM- 
MERCE and con- 
tinues in charge 
of advertising and 


OSMOND T. JAMERSON public relations. 
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Richmond — BANK OF COMMERCE & 
TRUSTS advanced T. J. Headlee to trust offi- 
cer and vice president; J. E. Townes to as- 
sistant vice president. 


Richmond—Among the new elections at 
STATE-PLANTERS BANK & TRUST CO., 
W. J. Spiller (former assistant trust officer) 
was elected vice president and continues as 
assistant secretary; Stuart R. Glenn from 
assistant to corporate trust officer. Mr. Glenn 
has supervised corporate trust activities since 
1935, and has been with the bank 23 years. 
Mr. Spiller has been with the bank 24 years, 
in charge of the mortgage loan and real estate 
division. 

Richmond—S. P. Ryland, vice president and 
trust officer of FIRST & MERCHANTS NA- 
TIONAL BANK, was elected to the board 
recently, as were Edward R. Stettinius, Jr., 
former U. S. Secretary of State and rector 
of University of Virginia; Dr. George M. 
Modlin, president of University of Richmond, 
and Edwin Hyde, vice president of Miller and 
Rhoads, Inc. 

Roanoke—FIRST NATIONAL EXCHANGE 
BANK advanced Robert H. Daniel to trust 
officer; John B. Cocke, Jr., to assistant trust 
officer. 

Winchester — SHENANDOAH VALLEY 
NATIONAL BANK promoted E. G. Rusk to 
vice president and trust officer, and J. G. Black- 
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burn to assistant vice president and assistant 
trust officer. 


WASHINGTON 


Seattle—Edwin A. Adams, manager of the 
Seattle branch, BANK OF CALIFORNIA, was 
appointed vice president. Thomas L. McQuaid, 
formerly assistant trust officer, was made as- 
sistant manager; and L. L. Allson, former pres- 
ident of the Seattle Association of Trust Men, 
was made assistant trust officer. 


Tacoma—At Tacoma branch, BANK OF 
CALIFORNIA, L. Edwin Cable was advanced 
from manager to vice president. 


WISCONSIN 


Janesville—A new appointment at MER- 
CHANT & SAVINGS BANK was that of John 
H. Matheson as trust officer. He is a former 
district attorney of Rock County, and served 
in the Navy as a Lieutenant-Commander. 


CANADA 


Toronto—Ronald W. Pearson, who has been 
appointed an assistant general manager of 
NATIONAL TRUST CO. LIMITED, in charge 
of Western Offices, was formerly superin- 
tendent of western branches and manager of 
the Winnipeg office. W. Henry Crookes, who 
succeeds him as manager of the Winnipeg 
branch, was formerly secretary at that office. 





FIFTY YEARS OF TRUST LAW 


AUSTIN W. SCOTT 
Professor of Law, Law School of Harvard University 


IFTY years ago the leading American 

treetise of the law of Trusts was Per- 
ry on Trusts and Trustees, of which the 
fifth edition was published in 1899. There 
was Beach on Trusts and Trustees, pub- 
lished in 1897, and Flint on Trusts and 
Trustees, published in 1890. All these books 
ere no longer in general use. 


Another work was Loring’s Trustee’s 
Handbook, the first edition of which was 
published in 1898. This book has been kept 


up to date from time to time and Shattuck’s 
Revision, published in 1940, is an excellent 
modern statement of the law of Trusts. 
There were also two English books with 
American editions, namely Hill on Trustees, 
and Lewin on Trusts. 


The encyclopaedia then in use was the 
American and English Encyclopaedia of 
Law, first edition, of which the volume con- 
taining Trusts appeered in 1895. The whole 
subject was there treated, however, in 322 
short pages. The more recent Corpus Juris, 
published in 1933, covers over nine hundred 
large and closely printed pages. The volume 
on Trusts in the great American Digest, 
Century edition, covering the cases from 
1658 to 1896, appeared in 1904. 


At the Harvard Law School, Professor 
James Barr Ames had elready created a 
separate course on Trusts, and had pub- 
lished in 1893 the second edition of his 
Cases on Trusts. Prof. Ames’ book con- 
tained 230 cases, of which less than 16% 
were American cases, with half of these 
from Massachusetts and New York. Not 
one involved a corporate trustee. The treat- 
ises, like the casebook, almost completely ig- 
nored the existence of trust companies. 


From address at Mid-Winter Trust Conference, Ameri- 
ean Bankers Asen., February 4. 
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Fifty years ago the statutory law relet- 
ing to Trusts was comparatively meager. 
Almost entirely the trust: was the product 
of the courts. 


There had been in New York an attempt 
to deal exhaustively with trusts of land. 
The legislation began with the enactment 
of the Revised Statutes of 1830. Most of 
the provisions later found their way into 
what is now the Real Property Law of 
New York. By these statutes some rather 
far-reeching changes were made in the 
common law, particularly those relating to 
the rule against perpetuities and restraints 
on alienation. 


There were statutes in about a third of 
the states permitting the formation of trust 
companies. There were provisions requiring 
a writing for the creation of trusts of land. 
There were provisions protecting persons 
making payment of money in good faith to 
a trustee <lthough the trustee subsequently 
misappropriated the money. There were 
provisions in a number of states to the ef- 
fect that trustees holding shares of stock 
in trust should not be personally liable for 
the debts of the corporation but that the 
trust estate should be liable. 


In California there was a Code which in- 
cluded some rather elementary provisions 
on the lew of Trusts. This Code was copied 
in the Dakotas and in Montana. There was 
also a code in Georgia which included provi- 
sions as to trusts. 


Legislative Developments 


URING the last fifty years, however, 
to an increasing extent the subject of 
Trusts has been regulated by statute. In 
England there have been severe] compre- 





hensive statutes culminating in the Trustee 
Act 1925. In the United States there are 
comprehensive statutes covering the sub- 
ject of Trusts in Louisiana, Oklahoma and 
Texas. In most of the states there is a 
growing body of statutory law regulating 
various specific metters relating to the cre- 
ation or administration of trusts. There 
are, of course, numerous statutes relating 
to perpetuities and accumulations and re- 
straints on alienation. In several states re- 
cently it has been provided by statute that 
none of these rules shell apply to trusts for 
employees. 

There is a good deal of legislation on the 
matter of the resignation and removal and 
appointment of trustees, and on the powers 
of trustees. Statutes have been passed in 
many states expressly forbidding the ming- 
ling of trust funds with other funds. There 
are statutes reguiating the investments 
which can properly be mede by trustees, the 
more recent statutes adopting the prudent- 
man rule, sometimes called the Massachu- 
setts rule, and more specifically statutes au- 
thorizing common trust funds. In quite a 
large number of states there are provisions 
for the retention by trustees of original in- 
vestments, even though they would not be 
of a kind which trustees could properly 
make. 

There are statutes in many states regu- 
lating the compensation of trustees and 
more specifically in the last few years stat- 
utes authorizing an annual compensation 
in part based upon and payable out of prin- 
cipal. There are statutes regulating spend- 
thrift trusts. The statutes as to the forma- 
tion and operation of trust companies or 
statutes conferring trust powers upon state 
banks are far more numerous and far more 
detailed than the statutes of fifty years ago. 

Of the Uniform Acts epproved by the 
American Bar Association, those which re- 
late to matters of interest to trustmen are 
the Fiduciaries Act (1922), the Principal 
and Income Act (1931), the Trustees’ Ac- 
counting Act (1936, 1937), the Trusts Act 
(1987), the Common Trust Fund Act 
(1939), the Simultaneous Death Act 
(1940). This whole movement for improv- 
ing the law by the drafting of acts to make 
uniform the law in the several states is a 
development of the lest fifty years. 


The Restatement of Trusts 


NOTHER attempt to improve the law is 
[\. that of the American Law Institute, 
organized just half way along the period in 
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which we are now interested. The purpose 
was not to enact a statute but to restate 
the existing law in a form which would 
simplify the task of the courts in deciding 
cases brought before them. The Restate- 
ment of Trusts was promulgated by the In- 
stitute in 1935. Since that time it has been 
cited by the courts 2249 times, according to 
the Report of Judge Goodrich in May 1946. 
It has been cited more frequently than any 
other Restatement except Contracts and 
Torts. 

The Restatement, of course, is not a pri- 
mary <éuthority, like a statute or a court 
decision. It has, however, had great influ- 
ence with the courts. There has been a ten- 
dency in most of the states in any case in 
which a court is not bound by its own stat- 
utes or prior decisions to follow the rules 
stated in the Restatement. 


Corporations as Trustees 


EGISLATURES of various states began 
quite early in the nineteenth century 

to confer trust powers upon certain cor- 
porations, particularly those organized to 
conduct a banking business. Shortly before 
the beginning of our period, in 1889, a Min- 
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nesota statute authorizing the organization 
of trust companies and granting them pow- 
er to act as guardians was held constitution- 
al. Minnesota Loan & Trust Co. v. Beebe, 
40 Minn. 7. Judge Mitchell, speaking of the 
administration of trusts by trust com- 
panies, said: 

“In fact, in many of the states, particu- 
larly the older ones, this is fast becoming 
the favorite method of administering es- 
tates and executing trusts. The facts that 
such corporations have perpetuity of exist- 
ence; that they are less liable than natural 
persons to sudden fluctuations of fortune; 
that, being organized for that special pur- 
pose, they can administer estates more effi- 
ciently and economically; and that, in case 
of large estates, it is often difficult to find 
a natural person who is both able and will- 
ing to accept the trust, and give the neces- 
sary bonds, — have suggested the necessity 
and created the demand for such organiza- 
tions.” 


Less enthusiasm for the administration 
of trusts by corporate trustees is shown by 
Augustus Peabody Loring, lawyer and 
trustee of Boston, who in the first edition 
(1898) of “A Trustee’s Handbook” said: 


“The trust companies, which have of late 
years become so numerous, to a consider- 
able extent do away with the element of 
personal risk attaching to an individual 
trustee; but they lack the advantages of 
personal management. These companies 
sometimes fail from improper management 
as utterly as individuals do, and as a rule 
the lack of personal management results in 
securing the minimum return only on the 
amount invested, and lacks the great ad- 
vantages often secured by the able personal 
oversight of individual trustees.” 

The statement was omitted in the fourth 
and last edition (1928) issued by Mr. Lor- 
ing. In the fifth edition (Shattuck’s Revi- 
sion 1940) the matter is summed up (§2): 


“According to early common law doctrine 
the corporation lacked capacity to be trus- 
tee. This disability has now been entirely 
removed. It is clear that corporations are 
able, within the limits of the powers grant- 
ed to them by statute or charter, to receive, 
hold and administer property in trust. Many 
states have statutes regulating the forma- 
tion and conduct of trust companies. The 
right of national banks to act as trustees 
is now established.” 


In England the development of the cor- 
porate trustee has been much slower than 
in the United States.* However, the situa- 


*See Gilbert T. Stephenson, ‘Trust Business in Common 
Law Countries.” 
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tion has quite changed. A few years ago 
when I was in London and listening to the 
argument of a case before the Court of 
Appeal, involving a trust, the barrister 
stated that “there is here a corporate trus- 
tee,” and the judge said “that is usually the 
case today.” 


By the Federal Reserve Act, enacted in 
1913, power was conferred by Section 11(k) 
upon the Federal Reserve Board: “To grant 
by special permit to national banks apply- 
ing therefore, when not in contravention 
of State or local law, the right to act as 
trustee, executor, administrator, or regis- 
trar of stocks and bonds under such rules 
and regulations zs the said board may pre- 
scribe.” As a result of these few words 
the national banks were permitted to enter 
the trust field. The constitutionality of this 
provision was sustained by the Supreme 
Court of the United States in First Nation- 
al Bank v. Union Trust Co., 244 U.S. 416 
(1917) and in Missouri v. Duncan, 265 U.S. 
17 (1924). — 


In 1918 the provision of § 11(k) was 
much expanded and the Board was permit- 
ted to grent to national banks the power to 
act in any fiduciary capacity in which state 
banks or trust companies which come into 
competition with national banks are per- 
mitted to act. There were also inserted pro- 
visions governing the operation of the trust 
department of national banks. These pro- 
visions are supplemented by the regula- 
tions which under the Act the Federal Re- 
serve Board was authorized to promulgate. 
Now we have the famous and ever-expand- 
ing Regulation F. 


Spendthrift Trusts 


N the books on Trusts which were used 

by the legal profession fifty years ago, 
little was said about the power of the crea- 
tor of a trust to restrain a beneficiary from 
transferring his interest and to restrain 
creditors from reaching it. The books did 
treat of restraints on the alienation of the 
interest of a married woman under a trust. 
At common law a married woman could not 
make contrects or conveyances apart from 
her husband, and he was liable for her torts. 
Although he did not obtain absolute title 
to land which she owned, he had the right 
to take the rents and profits and to control 
the land as long as they both should live, 
and he was entitled to it after her death as 
long as he lived. In the case of the wife’s 
personal property, the husband became ab- 





solutely entitled, not for his life, but for- 
ever. In order to protect the wife, however, 
it was possible to create a trust for her 
separate use. In such a case she was entitled 
to enjoy the equitable interest in land or 
personalty so given in trust without any 
control by her husband. It was held, how- 
ever, that she could transfer her interest or 
subject it to the payment of debts incurred 
by her. In order to prevent her from doing 
this, and in particular to prevent her hus- 
band from inducing her to convey her in- 
terest to him, it was held that a provision 
in the trust instrument imposing a re- 
straint on the alienation of her interest was 
valid. 


As a result of Married Women’s Separ- 
ate Property Acts enacted in the nineteenth 
century, married women were permitted 
to keep their own property and to deal with 
it as they liked, and it no longer became ne- 
cessary to create trusts for. them, unless 
the donor of the property desired to impose 
a restreint on alienation in order to protect 
her against her husband and against her 
own improvidence. 


In England it has been consistently held 
that a restraint on alienation is invalid ex- 
cept in the case of a married woman. Fifty 
years ago spendthrift trusts had just begun 
to establish themselves in this country. In 
New York, the matter had already been 
dealt with in the Revised Statutes of 1830, 
which are still the basis of the New York 
law. Under this legislation the interest of 
an income beneficigry cannot be assigned 
by him, and creditors cannot reach so much 
of the income as is necessary for the educa- 
tion and support of the beneficiary. A few 
states copied the New York legislation. 


In most of the states there was no legis- 
lation on the matter fifty years ago; but 
the courts in several states had held that 
if by the terms of the trust a restraint was 
imposed upon the voluntary or involuntary 
alienation by the beneficiary of his interest, 
he could not assign his interest and credi- 
tors could not reach it. It was still doubtful, 
however, which path the American courts 
generally would take. However, the trend 
toward allowing spendthrift trusts was al- 
ready clearly observable. Professor John 
Chipman Gray of the Harvard Law School 
observed the trend and deplored it.* 


*See preface to second edition of his Restraints on the 
Alienation of Property, published in 1895. 
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Whether he was right or wrong on the 
question of public policy, Gray was a true 
prophet. Spendthrift trusts have been ac- 
cepted in all but three or four states. The 
only question today in most of the states is 
whether there are limits to the validity of 
restraints on alienation. Just fifty years 
ago it was held in New York that even 
though ordinary creditors could not reach 
the interest of the beneficiary of a trust, 
his wife’s claim for support could be en- 
forced against his interest. Wetmore v. 
Wetmore, 149 N.Y. 520 (1896). Recent 
cases on this question are divided. In the 
Restatement of Trusts we took the view 
that the wife or children were entitled to 
enforce their claims for support out of the 
interest of the beneficiary of the trust. So 
also, it has now been decided in several cas- 
es that the United States or any state can 
enforce a claim against the beneficiary of a 
spendthrift trust by reaching his interest 
under the trust. Clearly, of course, wheré 
the beneficiary of,a spendthrift trust is an 
alien enemy, the Alien Property Custodian 
can reach his interest. Curiously enough 
there is no case deciding whether a tort 
claimant can reach the beneficiary’s inter- 
est. 
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Charitable Trusts 


OR various reasons, among others an 

ignorance of legal history, it had been 
decided in several states that charitable 
trusts are invalid. It is true that gifts 
might be made, inter vivos or by will, to 
charitable corporations for some or all of 
their purposes; but where property was 
given to trustees, whether individual or 
corporate, in trust for charitable purposes, 
the trust failed since there was no one who 
could enforce it. This was the case in New 
York, Michigan, Minnesota, Meryland, Vir- 
ginia, West Virginia and Wisconsin. The 
law was changed, however, in New York in 
1893 by the so-called Tilden Act. Later the 
other states fell into line, so that charitable 
trusts now are valid in all of the states. 


There have been numerous czses on the 
question whether a particular purpose is or 
is not within the fold. The line between 
what is charitable on the one hand, and 
what on the other hand is merely social or 
political, is not always an*easy one to draw. 
The tendency has been to confer discretion 
upon the trustee to select the particular 
charitable object, as is shown in the great 
growth of community trusts. The question 
whether a purpose is charitable is impor- 
tant in a number of ways. The question 
may be whether the gift fails on the ground 
that there is no definite beneficiary or on 
the ground that it involves a_ perpetuity. 
The question may be whether a tax is due 
or not, a2 tax on the doner or on the donee. 
The question may be whether there is tort 


liability to someone who has been injured 


through the operation of the trust. 


Taxation 


T is hard to realize how unimportant in 
the law of Trusts were problems of tax- 
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ation at the beginning of our period. There 
was no federal income tax, estate tax or 
gift tax. In most of the states there was no 
income tax. There was, however, a property 
tax on land and usually an ad valorem tax 
on chattels and on securities, which tax, 
however, was rarely enforced in full. 


The chief problem which arose with re- 
spect to taxation of trust property was the 
problem of conflict of laws, of jurisdiction 
to tax. Three states at least might seek to 
impose a tax, the state of the situs of the 
trust property, the state of the domicil of 
the trustee, the state of the domicil of the 
beneficiary. Where the trust was created 
under a will, the state of the domicil of the 
testator might also seek to impose a tax. 
We still have problems like this, but rela- 
tively they are unimportent. Problems of 
taxation were so unimportant that no one 
dreamed of giving a course in a law school 
on the subject. The only treatment was that 
incidentally given in courses on conflict of 
law. Now all is changed. 

* * * 

In the field of trusts there have indeed 
been profound changes during the last half 
century, changes in practices, in methods, 
in the purposes for which trusts are creat- 
ed. In the fundamental legal principles un- 
derlying the creation and administration of 
trusts, however, the changes have not been 
great. The law of Trusts was evolved from 
a long line of English chancellors, many of 
them lawyers of great distinction. The law 
thus evolved in England was received in the 
United States early in the nineteenth cen- 
tury. It was further developed through the 
decisions of state and federal judges 
throughout the United States. It is a body 
of law largely free from the technicalities 
and complexities which trouble lawyers and 
laymen in many other branches of the law. 
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TAXATION OF INCOMES UNDER T. D. 5488 
As Modified by Proposed Amendments to Clifford Regulations 
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This article is based on an address at the Thirteenth New England 
Trust Conference of the Corporate Fiduciaries Association of Boston, on 
Dec. 6, 1946. On Jan. 28, 1947, proposed amendments to T. D. 5488 were 
published. At our request, Prof. Casner has revised his paper to reflect 


these amendments.—Editor’s Note. 


I. General Background 


RIOR to the decision of the Supreme Court 

of the United States in Helvering v. Clif- 
ford, (309 U. S. 331), many people were rea- 
sonably confident that Sections 166 and 167 
of the Internal Revenue Code established all 
of the situations in which the income of a 
trust was taxable to a settlor and that no 
change in those situations would be made ex- 
cept by an Act of Congress. It was no secret 
that attempts would be made from time to time 
to amend Sections 166 and 167 so as to bring 
more situations within their terms but most 
likely such amendments would apply only to 
trusts created after their enactment and, if 
they applied to any existing trusts, certainly 
such trusts would be those which were capable 
of modification by the settlor to eliminate any 
tax features objectionable to him. Some en- 
couragement to the idea that Congress was 
not willing, and probaly would not be willing 
for some time, to broaden the terms of Sections 
166 and 167 was given in 1934 when recom- 
mendations to tax the income to the settlor 
from short-term trusts were turned down. 


Sections 166 and 167, as you know, deal 
mainly with the situations where the settlor, 
or any person not having a substantial adverse 
interest, has the power to revest the income 
or corpus of the trust in the settlor. Eliminate 
the power to revest and generally speaking you 
are outside of the specified situations described 
in 166 and 167 (this general statement is 
qualified by 167 (c)). In this connection the 
Supreme Court of the United States in Helver- 
ing v. Wood (309 U. S. 344) decided a rever- 
sion in the settlor after a short-term trust 
was not a power to revest corpus within Sec- 
tion 166, 


The complacency which existed that Con- 
gress would determine when other situations 
required the income from trusts to be taxable 
to the settlor was materially shattered by the 
Clifford Case in 1940 when, for the first time, 
it was determined by the court of last resort 
that through all these years the general pro- 
visions of Section 22 (a) of the Internal 
Revenue Code could be the basis of taxing the 


income from a trust to the settlor even though 
the trust was outside the specific terms of 
Sections 166 and 167, 


In the Clifford Case the settlor was himseif 
the trustee. The duration of the trust was five 
years except it would terminate earlier by the 
death of either the settlor or his wife. For 
the duration of the trust the settlor’s wife 
was to receive all the income and on its 
termination, the corpus was to return to the 
settlor. Broad administrative powers were 
given to the trustee. The court held the income 
of this trust taxable to the settlor under the 
provisions of Section 22 (a) stating that the: 


“issue is whether the grantor after the 
trust has been established may still be 
treated, under this statutory scheme, as the 
owner of the corpus.” 


In discussing the question of whether the 
settlor is the owner of the corpus for income 
tax purposes the court stressed the following 
facts; the settlor was himself trustee and 
reserved extensive powers to himself in that 
capacity, the beneficiary was a member of a 
family group and the trust was of short dur- 
ation. The court specifically stated that normal- 
ly no one fact is controlling. The combination 
of factors present in this case, however, 
caused the observation: 


“we have at best a temporary allocation of 

income within a family group.” 

Following the Clifford Case the flood gates 
opened and the battle was on to determine 
whether the settlor was the substantial owner 
under Section 22 (a). The battle was waged in 
the tax courts, in the District Courts, and in 
the Circuit Courts of appeal. In this conflict 
the settlor was by no means the loser in all 
cases. One illustration where the settlor came 
off victorious is particularly appropriate. 


In Commissioner v. Jonas (122 Fed. (2d) 
169) the Second Circuit Court of Appeals 
refused to tax the settlor on the income of 
a ten-year trust. The Court stated: 


“We are referred to no decision taxing a 
settlor of a trust as the owner of the in- 
come where the allocation of the income 
to the trust beneficiaries has been for a 





period as long as ten years, where neither 
the settlor nor any member of his family 
has been a trustee, and where no manage- 
ment of or control over the investments or 
over the conversion of the principal has been 
vested in the settlor or any member of his 
family.” 


Recently, in United States v. Morss (de- 
cided by the 1st C. C. A. on Jan. 14, 1947) 
Judge Magruder, after referring to Sections 
166 and 167 and particularly Sec. 167 (c), 
stated: 

“From this as well as other sections of the 

code, it is evident that Congress has chosen 

not to tax the family as a unit; that it has 
chosen to permit a taxpayer to minimize his 
surtaxes by making gifts of income pro- 
ducing property to others, including mem- 
bers of his family; that such gifts need not 
be outright but with stated qualifications, 
may take the form of a transfer in trust 
for the benefit of the family circle with the 
grantor acting as trustee; that even where 
the trust income may, in the discretion of 
the grantor-trustee be applied to the sup- 
port of a member of the family whom the 
grantor is legally obligated to support, this 
circumstance alone shall not render the 

income taxable to the grantor under 167 

‘or any other provision of the code’ (i.e. 22 

(a)) except to the extent such income is so 

applied.” 


Judge Magruder then goes on to say: 

“As an original question, it might have been 
supposed that, in the case of any trust 
recognizable and enforceable by a court of 
equity, the trust income would not be tax- 
able to the grantor except as specifically 
provided in Sections 166 and 167.” 

The court then recognizes that Section 22 (a) 
has broadened the situations in which the 
grantor is taxable but says: 

“However, in view of the statutory scheme 
as a whole, and of the careful language of 
the Supreme Court in Helvering v. Clifford, 
it would seem that the court meant to limit 
the application of the Clifford doctrine to 
rather exceptional and extreme cases.” 

From the mass of litigation on the Clifford 
doctrine, it is precarious to draw any general 
conclusions but an examination of the cases 
seems to justify the statement that no one 
factor has been deemed to be conclusive by 
the courts but rather it is on the basis of 
the presence of numerous factors that the 
settlor has been found to be the substantial 
owner of the corpus or income so as to make 
the income taxable to him under Section 22(a). 

In addition to the problem of when the set- 
tlor is regarded as the owner of the trust 
corpus under 22(a) and thus taxable on the 
income from the trust, there is the separate 
problem of when the beneficiary may be re- 
garded as the owner of the trust corpus and 
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thus taxable under 22(a) on the income from 
the trust. Sec. 162(b) of the Internal Revenue 
Code only requires the beneficiary to include 
in his return the income which is to be dis- 
tributed currently but such income is to be 
included by the beneficiary whether distributed 
to him or not. The question now presented is 
whether 22(a) may go beyond 162(b) and 
require the beneficiary to include income from 
the trust, though it is not distributed to him 
and though the trustee was not required to 
distribute it to him during the taxable year, 
on the ground that the beneficiary had the 
power to vest the income or corpus in him- 
self if he had wanted it and so is to be 
treated as the owner under 22(a). 


With this background the treasury depart- 
ment set out to lay down the rules to govern in 
determining When the income of a trust is 
taxable to the settlor or to a beneficiary under 
Section 22(a). The result—T. D. 5488. Has the 
treasury department limited the Clifford doc- 
trine to “rather exceptional and extreme 
cases”? 


II. T. D. 5488 


. D. 5488 was issued December 29, 1945, 

and to date no amendments thereto have 
actually been made though several mimeo- 
graphs, hereafter referred to, have been issued 
with respect to the regulation. On December 
26, 1946, however, the treasury department 
announced that consideration is being given 
to the adoption of amendments to 'the regula- 
tions interpreting the Clifford and related de- 
cisions of the Supreme Court. Silence reigned 
then until January 28, 1947, when the pro- 
posed amendments to T. D. 5488 were issued 
accompanied by a statement that consideration 
will be given to any data, views, or arguments 
pertaining thereto which are submitted in 
writing in duplicate to the Commissioner of 
Internal Revenue, Washington 25, D. C. within 
the period of 30 days from the date of publica- 
tion of this notice in the Federal Register 
(published in Federal Register for January 28, 
1947). All discussion hereafter in relation to 
the terms of T. D. 5488 and as to the trustee’s 
responsibilities thereunder are on the assump- 
tion that the proposed amendments will be 
adopted without change. 


T. D. 5488 has shifted basically from the 
approach used by the courts in the solution of 
cases relating to the taxability of the settlor 
under Section 22(a) in that the presence of a 
single factor, with certain limited exceptions, 
rather than multiple factors, is made the 
basis of taxing the income of the trust to the 
settlor. 

The T. D. is divided into four major categor- 
ies. Three of these categories relate only to 
inter vivos trusts and concern the question 
of the taxability of the income to the settlor 
under Section 22(a) and the fourth category 
relates to both inter vivos and testamentary 
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trusts and concerns the question of the tax- 
ability of income to a beneficiary under Sec- 
tion 22(a). 

The first category deals with the situation 
where the settlor will or may reasonably be 
expected to become entitled to the enjoyment 
or possession of the income or corpus after a 
reasonably short period of time. If that period 
of time is not longer than ten years from the 
date of transfer in trust, no other facts are 
needed to make the income taxable to the 
settlor. If that period of time exceeds ten 
years but not fifteen years and the income 
beneficiary is other than a charity (23(0)) 
and any one or more of certain enumerated 
administrative powers are exercisable solely 
by the settlor, or a spouse living with the 
settlor, and not having a substantial adverse 
interest in the corpus or income of the trust, 
or both, whether or not exercisable as a trus- 
tee, no other facts are needed to make the 
income taxable to the settlor.1 The enumerated 
administrative powers deal with voting of 
stock, making investments and substitution of 
other property for the trust corpus. The period 
of time may be found to be less than ten or 
fifteen years when the reversion to the settlor 
is dependent on some event and such event 
may reasonably be expected to occur within 
such time.? 


The second category concerns the situation 
where there is a power in the settlor or any 
person not having a substantial adverse inter- 
est to determine or control beneficial enjoy- 
ment of income or corpus and announces the 
general principle that in such cases the income 
is taxable to the settlor. The duration of the 
trust is of no significance here but if the 
power is not exercisable until after more than 
ten years, or more than fifteen years when the 
settlor or his wife have the administrative 
powers set forth in the first category, then the 
presence of the power alone does not affect 
the question of taxability. Also five types of 
powers to determine or control beneficial en- 
joyment of income or corpus are specifically 
excepted from the operation of the regulation. 


Before discussing the five types of powers 
specifically excepted, I should like to mention 
at this point Sec. 167(c) of the Internal Rev- 
enue Code. This Section provides that income 


‘The words “‘and not having a substantial adverse inter- 
est in the corpus or income of the trust” have been added 
by the proposed amendments. Before the proposed amend- 
ments, in other words, the settlor was taxable on the in- 
come from a trust for 14 years if his wife, living with 
him, had one of the enumerated administrative powers 
even though she also had a substantial adverse interest 
under the trust. 


*The proposed amendments provide: “Trust income is, 
however, not attributable to the grantor where such rever- 
sionary interest is to take effect in possession or enjoy- 
ment at the death of the person or persons to whom in- 
come is payable.” The original provisions of T. D. 5488 
state that income is taxable to the settlor if the life ex- 
pectancy of the income beneficiary does not exceed the 
requisite 10 or 15 years. 
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of a trust shall not be considered taxable to 
the settlor under “any other provision of this 
chapter” (Sec. 22(a) is another provision of 
same chapter) merely because such income, in 
the discretion of another person, the trustee, 
or the grantor acting as trustee of co-trustee, 
may be applied or distributed for the support 
or maintenance of a beneficiary whom the set- 
tlor is legally obligated to support or main- 
tain, except to the extent such income is so 
applied or distributed. 


From a reading of 167(c), it appears Con- 
gress had in mind that trusts can be created 
with the settlor as trustee in which the settlor 
has discretion as to applying income for the 
support of people he is legally obligated to sup- 
port and the settlor will not be taxable on the 
income unless he actually so applies it. T. D. 
5488 recognizes this by excepting the situation 
described in 167(c). The fundamental question 
though is whether 167(c) is any protection to 
the settlor against the impacts of T. D. 5488 
if that T. D. is carried to its logical con- 
clusions. It is submitted that it is not because 
all situations to which the T. D. applies can 
be said to rest on a basis for taxing the income 
to the settlor other than merely because the 
income may be applied or distributed for the 
support or maintenance of a beneficiary whom 
the settlor is legally obligated to support or 
maintain. Take some illustrations. Suppose the 
trust permits application or distribution of 
income to persons other than those the settlor 
is legally obligated to support even though 
some of the beneficiaries are ones he is legally 
obligated to support, or suppose the bene- 
ficiaries are all persons the settlor is legally 
obligated to support but income may be applied 
or distributed for purposes other than support. 
It is submitted that one or the other of these 
situations always exists unless the trust re- 
quires income to be applied or distributed and 
requires that it be applied or distributed only 
to persons the settlor is legally obligated to 
support and in such situations the settlor will 
have to pay the tax on the income even under 
167(c) because the income will always be 
applied or distributed. In other words T. D. 
5488, carried to its logical conclusions, has 
nullified an act of Congress. 


Now let us consider the five specified sit- 
uations where a power in the settlor, or a 
person not having a substantial adverse inter- 
est, to determine or control beneficial enjoy- 
ment of income or corpus will not cause the 
income to be taxable to the settlor. These five 
situations are hereinafter referred to as the 
excepted powers. 


The first excepted power is one which re- 
lates to corpus or income but the power is 
exercisable only by will. If, however, the power 
is in the settlor and the property subject to the 
power includes income accumulated for such 
disposition and the discretion to accumulate 
income is in the settlor or in any person not 
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having a substantial adverse interest, then 
the power exercisable only by will is no longer 
excepted. 


The second excepted power is one which 
relates to corpus or income when, under the 
terms of the trust, the corpus or income sub- 
ject to the power is irrevocably devoted to 
charitable purposes (23(0)). 


The third excepted power is one which ap- 
plies only to income and is divided into two 
parts. The first part excepts powers in the 
settlor or another person to determine whether 
income shall be distributed to or applied for 
a current income beneficiary or accumulated 
for such beneficiary provided any income that 
is accumulated must ultimately be payable to 
the beneficiary from whom it is withheld or 
his estate,? or, if the accumulated income is 
payable on the termination of the trust or 
in conjunction with a distribution of corpus, 
it is ultimately payable to current income bene- 
ficiaries in shares which have been irrevocably 
fixed by the terms of the trust instrument. Ac- 
cumulated income is considered payable in the 
required manner if it is provided that in the 
event a beneficiary does not survive the dis- 
tribution of his share, his share is to be paid 
to one or more designated alternate takers 
other than the settlor or his estate if the 
shares of alternate takers are irrevocably 
specified in the trust instrument and the date 
of distribution is one which might reasonably 
be expected to occur in the beneficiary’s life- 
time. 

The second part of the third excepted power 
deals with a power in the settlor or another 
to distribute or apply income to or for a cur- 
rent income beneficiary or accumulate such 
income and add it to corpus where the power 
is to last only during the minority of such 
beneficiary.® 

The fourth excepted power is one which 
applies only to corpus. For the power to be 
excepted, it must be one that permits payment 
of corpus to a current income beneficiary. Such 
payments of corpus, however, must be charge- 
able against the proportionate share of corpus 
held in trust for the payment of income to such 
beneficiary or must be controlled by a reason- 
ably definite external standard set forth in 
the trust instrument, which standard consists 
of the needs and circumstances of the bene- 
ficiaries, for the power to pay corpus to be 
excepted.® 


°The words “or his estate’’ have been added by the pro- 
posed amendments. 

*The words “‘one or more’”’ have been added by the pro- 
posed amendments making it clear there can be several 
alternate takers designated. 

°The exception of powers to accumulate income only 
during the minority of a current income beneficiary is 
made by the proposed amendments. The original T. D. 
has no such provision in it. 

°The proposed amendments have eliminated from the 
standard the requirement that it be one susceptible of en- 
forcement by a court of equity. 


TRUSTS and ESTATES—February 1947 


The fifth excepted power is probably the 
most significant. Here if a trustee, other than 
the settlor or a spouse living with the settlor, 
has a power to apportion income within a class 
of beneficiaries or a power to pay corpus to a 
current income beneficiary and the power is 
not subject to the approval or consent of any 
person other than the trustee, the settlor is 
not taxable on the income. In other words the 
discretion given to an independent trustee to 
spray income and to pay out corpus does not 
subject the settlor to income tax conse- 
quences.? 


The question may be asked on the wording 
of the fifth excepted power whether it is only 
applicable when there are multiple income ben- 
eficiaries among whom the income may be 
apportioned. In other words is there a power 
to apportion income among a class of bene- 
ficiaries when the power is to pay income to a 
single income beneficiary or withhold it and 
accumulate the income for the remaindermen? 
It is submitted that there is because in such 
case the class of beneficiaries among whom 
income is being apportioned consists of the 
remaindermen, who benefit by the accumula- 
tion, and the single designated income bene- 
ficiary. 

The scope of the fifth excepted power is 
narrowed somewhat by the qualification that 
if any one of the trustees is the father, mother, 
issue, brother, sister or employee of the settlor 
or employee of a corporation in which settlor 
is executive or in which his stockholdings com- 
bined with those of the trust are significant 
from the viewpoint of voting control, and the 
wife or any child of the settlor is an income 
beneficiary, the settlor is taxable on the income 
unless the power is limited by a reasonably 
definite standard. 


Furthermore, the case is taken out of the 
fifth excepted power if the power of the 
trustee extends to the point of enabling him 
to add to or eliminate from the class of bene- 
ficiaries except in so far as he is allowed to 
make provision for after-born children. 


In regard to these five excepted powers 
which enable a determination as to beneficial 
enjoyment of corpus or income, the settlor 
may nevertheless be taxable on the income 
because the terms of the trust bring it within 
the first category or the third category. Also 
we must not lose sight of the fact that the 
power to determine beneficial enjoyment of 
corpus or income will not cause the income 
to be taxable to the settlor if the power is in 
a person having a substantial adverse interest. 

The third category deals with the circum- 
stances which will cause the income to be 
taxable to the settlor because administrative 
control is exercisable primarily for the benefit 


*The original provisions of T. D. 5488 imposed the addi- 
tional requirement in the independent trustee case that 
the trustee’s actions be, limited by a reasonably definite 
external standard. The proposed amendment has elimin- 
ated the requirement of any standard. 





of the settlor. The presence of any one of the 
enumerated administrative controls is enough 
regardless of the duration of the trust and 
the other terms of the trust. 


The first such administrative control listed 
is a power exercisable by the settlor or any 
person not having a substantial adverse inter- 
est, whether as trustee or not, which enables 
the settlor or any person to purchase, exchange 
or otherwise deal with or dispose of the 
corpus or income for less than an adequate 
consideration. 


The second such administrative control listed 
is a power exercisable by the settlor or any 
person not having a substantial adverse inter- 
est, whether or not as trustee, which enables 
the settlor to borrow corpus or income without 
adequate security.® 

The third such administrative control listed 
is the fact that the settlor has borrowed 
income or corpus and has not repaid the loan 
with any interest before the beginning of the 
taxable year.? 

The final listing of administrative control 
deals with the power to vote stock, the power 
to direct investments, the power to substitute 
other property for the trust property and a 
power which enables the settlor to boriow 
money with adequate security. In all such cases 
if the power is exercisable by any person in a 
nonfiduciary capacity, the settlor is taxable 


on the income. Any of these powers held by a 
trustee are presumed to be exercisable in a 
fiduciary capacity. When not held by a trustee, 
there is no presumption but the determination 
of whether the power is exercisable in a fidu- 
ciary or nonfiduciary capacity depends on all 
the circumstances.!° 


The fourth category places the beneficiary 
of a trust in the position of the owner of the 
corpus and chargeable with the income whether 
it is distributed to him or not whenever the 
beneficiary has a power exercisable solely by 
himself to vest corpus or income in himself. 
A beneficiary possessed of such power will con- 
tinue to be taxable on the income even after 
a partial release of it or a modification of it, 
if the result of his action is to create a situation 
which would make the settlor of a trust tax- 
able on its income under any of the first three 


‘This administrative power in the criginal T. D. is nar- 
rower in that it applies only when the power is in the 
settlor or spouse living with the settlor and it is broader 
in that it applies whether the power enables the settlor to 
borrow with cr without adequate security. The effect of a 
power which enables the settlor to borrow with adequate 
security is covered in the proposed amendments in the 
fourth type of administrative control considered making 
the presence of such power significant only if the power 
is exercisable by a person in a nonfiduciary capacity. 

*The original provisions of T. D. 5488 with respect to the 
effect of the settlor borrowing money and not having paid 
it back are slightly narrower in effect than the proposed 
amendments. 

In the original provisions of T. D. 5488, it is presumed 
that any of the powers in a person other than a trustee 
are exercisable in a nonfiduciary capacity. 
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categories if such beneficiary is regarded as 
the settlor. Where the terms of this category 
would make the income taxable to the bene- 
ficiary and at the same time the terms of the 
trust would make the income taxable to the 
settlor, the settlor is the one who has to pay 
it. 

The terms of T. D. 5488 in relation to the 
taxability of a settlor are affirmative in that 
the circumstances under which a settlor will 
be taxed on the income under Section 22(a) 
are set forth. The fact that the case before you 
is one within one of the exceptions to this T. D. 
does not necessarily mean it is one where 
the income will not be taxable to the settlor 
under Section 22(a). The likelihood that the 
treasury department will press situations not 
controlled by the terms of the T. D. would 
seem to be rather remote as evidenced by 
their mimeograph 5968. In this mimeograph 
the treasury department has stated it will be 
the policy of the Bureau not to assert liability 
of the settlor under 22(a) for years prior to 
1946, if the trust income would not be taxable 
to him under the terms of this T.D. provided 
trustees or beneficiaries of such trusts do ‘not 
assert inconsistent claims prejudicial to the 
Government or in other words provided they 
do not press for a refund in such cases. 


The terms of this T. D. do not apply at 
all to so-called alimony trusts where income 
is taxable to the settlor’s spouse under Sec- 
tions 22(k) or 171. 


T. D. 5488 is prospective in its operation to 
the extent that it applies only to the taxability 
of trust income for taxable years beginning 
with January 1, 1946. However, taxable years 
prior to January 1, 1946, are open to attack 
on the general basis of Sections 22(a) and since 
this T. D. is supposed to be based on 22(a), 
settlors or beneficiaries may be subjected to 
claims for deficiencies prior to 1946 if under 
the terms of this T. D. the income will be 
taxable to them for 1946. Furthermore, the 
T.D. clearly applies to trust instruments exe- 
cuted before 1946. Thus the idea that T. D. 
5488 is prospective in operation is somewhat 
illusory. 


Mimeograph 6071 continues the illusion by 
announcing that it shall be the policy of the 
Bureau not to assert liability of the settlor 
(of a trust created prior to 1946) under T. D. 
5488 for any part of 1946 income if the settlor 
purges himself of his control before the end 
of the taxable year. In the next breath, how- 
ever, the mimeograph asserts the Bureau may 
assert liability of the settlor under 22(a) with- 
out regard to this T. D. for that part of 1946 
which precedes the settlor’s purge. We offer you 
an inducement but after you have taken us 
up on it we don’t promise you we won’t try 
to get you on the same ground only under 
another name. It is too late now to take the 
purging pill and do any good with relation to 
1946 income because the deadline has passed 
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and no indication has been given that the time 
will be extended. 


A short recapitulation seems appropriate 
at this point to make certain we see the teeth 
in T. D. 5488 that may bite the settlor. The 
teeth of the T. D. protrude greedily whenever 
the settlor retains a reversion in the income 
or corpus of the trust and while in such cases 
the settlor may scramble out of the difficulty, 
the presence of any reversion is a real danger 
signal. The teeth of the T. D. are drawn in 
somewhat when a power exists to determine 
or control beneficial enjoyment of income or 
corpus. The main criterion in such cases is who 
is the one who has the power. If the power is in 
an independent trustee alone, as long as the 
power does not permit him to add to or elim- 
inate beneficiaries, the settlor appears to be 
safe. If, however, the power is in the settlor 
or his spouse, or his relatives or his employees 
or employees of a corporation in which he 
is an executive or in which he and the trust 
together have stock which gives significant 
voting control, unless any such persons have 
a substantial adverse interest, the teeth of the 
T. D. are sharp. Finally, when it comes to ad- 
ministrative control, the T. D. takes a good 
healthy bite, does so regardless of the duration 
of the trust and sometimes without regard to 
whether there are persons with substantial 
adverse interests exercising the control and 
without regard to whether the trustee is com- 
pletely independent. 


Numerous instances can be cited where T. D. 
5488 makes the income of a trust taxable to the 
settlor and where the tax courts and other 
eourts have refused to tax the settlor. This 
has caused the tax court to say (Estate of 
Louis Stockstrom, 7 T. C. No. 32): 

“They ‘do not represent an administrative 
construction of the statute which has been 
uniform or of long standing, nor has there 
been a reenactment of the statute subse- 
quent to the change in the regulations 
which might be construed as a legislative 
approval of such change’... 


“. . the mere changes in the respondent’s 
administrative construction of the Revenue 
Acts of Congress, will not result ... in 
overruling the decisions of this Court 
which, to the present time, have the ap- 
proval of the higher courts. 

“It is unnecessary for us to. consider 
whether subsections (d) and (e) of the re- 
spondent’s amended regulations cover the 
question of the taxability of the income of 
the trusts here involved, for as we have 
indicated, even if they do, they would not, 
in our opinion, represent a correct interpre- 
tation of the statute and would not, there- 
fore, be valid.” 


The regulations, however, are with us and 
they cannot be ignored. Even though they 
have been attacked as to their validity by a 


TRUSTS and ESTATES—February 1947 


tax court, even though a number of judicial 
decisions which have interpreted the Clif- 
ford Doctrine and 22(a) have protected the 
settlor in situations the T. D. does not protect 
him, even though the T. D. may in effect nullify 
the significance of an act of Congress, all of 
which may cause some people to label the 
T. D. as an illustration of “Wildcatting by 
an administrative agency,” there is still the 
possibility that the T.D. may receive judicial 
backing in whole or in part. Thus it must be 
taken into consideration in determining what 
the trustee should do, what the settlor should 
do and what the beneficiaries should do. In 
taking it into consideration, however, the pos- 
sibility that the regulation may not be upheld 
is a relevant fact. 


III. What Should Trustees Do? 


HE remarks hereinafter made with refer- 

ence to what trustees should do are di- 
rected principally at situations where the sole 
trustee or one of the trustees is a corporation 
which handles a sizeable number of trusts. 
The situations discussed, however, must be 
faced by the individual trustee with only one 
trust to consider and the solutions hereinafter 
suggested of the problems apply to such indi- 
vidual trustee. If, however, the settlor is him- 
self the trustee, the inherent nature of the 
situation may make some of the following re- 
marks inapplicable and special consideration 
may have to be given to the solution of cer- 
tain problems. 


The initial step to be taken by a trustee is 
to examine all inter vivos trusts being admin- 
istered by him. The fact that the settlor died 
before the beginning of the taxable year 1946 
does not eliminate the trust from this exam- 
ination because it may be appropriate even in 
such a case for the trustee to apply for a re- 
fund or the trust may involve the problem of 
the taxability of the income to the beneficiary 
under Section 22(a). 


The examination of the inter vivos trusts 
should result in their division into three ma- 
jor groups. In the first group which we will 
call “group A”, should be placed all trusts 
which clearly come within Sections 166 and 
167 so that the Federal income tax with ref- 
erence to them has been paid by the settlor in 
the past. Hereafter no further reference will 
be made to group A because that group pre- 
sents no new and unique problems. If, how- 
ever, the power to revest income or corpus in 
the settlor terminates as to any trust in group 
A, such trust will have to be reclassified. 


In Group B should be placed all trusts, other 
than those in group A, with respect to which 
no past Federal income tax has been paid by 
the trustee. Group B should then be subdivided 
into Division B,, which will include all the 
trusts within the group with respect to which 
no Federal income tax is payable by the trus- 





tee in 1946 on any grounds, and Division Ba, 
which will include the trusts where a Federal 
income tax will be payable by the trustee in 
1946 unless T.D. 5488 operates to shift the 
payment to the settlor or the beneficiary. 


For example in Division B, will be placed a 
trust with respect to which all income is re- 
quired to be distributed to the beneficiary and 
no capital gains have been realized in the past 
or for 1946. In Division B, will be placed a 
trust just like the one mentioned only there 
are capital gains in 1946 so the trustee will 
have to pay an income tax for this year unless 
the burden of paying it is shifted to the settlor 
or the beneficiary under T.D. 5488. 


In Group C should be placed all trusts with 
respect to which a past Federal income tax 
has been paid by the trustee. Group C should 
then be subdivided into Division C,, which 
will include all the trusts within the group 
with respect to which no Federal income tax 
is payable by the trustee in 1946 on any 
grounds, and Division C,, which will include 
the trusts where a Federal income tax will be 
payable by the trustee in 1946, unless T.D. 
5488 operates to shift the payment to the sett- 
lor or the beneficiary. 

For example in Division C, will be placed a 
trust in which the trustee has discretion to 
accumulate income and in the past he has ex- 
ercised this power to some extent so that an 
income tax has been paid by the trustee, but 
in 1946 the trustee has paid to the beneficiary 
all the income and there are no capital gains 
so that on no grounds will the trustee pay a 
tax on 1946 income. Division C, will include 


the same type of trust where in 1946 some’ 


income has been accumulated as has been the 
practice in the past so that the trustee will 
pay a tax unless T.D. 5488 shifts such pay- 
ment to the settlor or the beneficiary. 


The purpose of this classification of the 
trusts is to separate the trusts which involve 
no possible claim for a refund by the trustee 
for taxes paid in the past from the trusts 
which may possibly involve such claim. Also, 
the purpose is to separate the trusts which 
present the trustee with the problem of wheth- 
er to pay an income tax in 1946 from the trusts 
which do not involve such a determination. 


First let us dispose of Division B, of Group 
B which, you will recall, involves trusts with 
respect to which no Federal income tax has 
been paid by the trustee in the past and none 
is payable by the trustee in 1946 on any con- 
ceivable grounds. Here the trustee is not con- 
cerned with any possible claim for a refund 
and he is not concerned with making any pay- 
ment of a Federal income tax for the year 
1946. The trustee in this situation, however, 
must guard against misleading the beneficiary 
in any report to him of the amount and char- 
acter of the trust income which is taxable to 
the beneficiary. It is suggested that a state- 
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ment somewhat as follows should be attached 
to the income report: 


“The foregoing information is furnished in 
accordance with our usual practice and on the 
assumption that the above income may be tax- 
able to you. However, under a new Treasury 
Department regulation (T.D. 5488) trust in- 
come formerly taxed to the beneficiary receiv- 
ing it may in some cases be taxable, for 1946 
and future years, to the maker of the trust. 
Whether, under the circumstances, you should 
continue to report the above income on your 
tax return is a question on which you may 
wish to consult your attorney.” 


I think this form of statement will avoid 
any charge that a corporate or other trustee 
is giving legal advice. 

Some objection may be made to sending out 
such a statement, with respect to all trusts 
of Division B, of Group B, on the ground that 
many such trusts could not possibly come with- 
in T.D. 5488 and you are unnecessarily arous- 
ing many beneficiaries or some trusts may be 
of the type where under T.D. 5488 the income 
from the trust is clearly taxable to the bene- 
ficiary and not the settlor and it would look 
foolish to tell the beneficiary in such case the 
maker of the trust might be taxable on the 
income. If the trustee has that feeling then 
he should further classify the trusts in Divi- 
sion B, into those which could not possibly 
come within T.D. 5488 and those which might 
possibly come within it and send such state- 
ment only with the income report to the bene- 
ficiaries in the latter type of case after sep- 
arating out the ones where under T.D. 5488 
the income is taxable to the beneficiary and not 
the settlor. I question somewhat whether a 
trustee should undertake, except when abso- 
lutely necessary, the responsibility of such a 
classification, where the effect of the classifi- 
cation will most likely control the conduct of 
the beneficiary or the settlor. Certainly if the 
trustee takes on such responsibility he should 
err on the side of including the trusts within 
T.D. 5488 for the purpose of determining 
whether to send the above-mentioned notice to 
the beneficiary. 


The enormous responsibility the trustee 
would be undertaking if he attempted to clas- 
sify the trusts under his administration as to 
whether the income from them is taxable to 
the settlor or the beneficiary under T.D. 5488 
is obvious by simply looking at the detail of 
the T.D. itself. The combinations of factors 
which may swing a trust under or out from 
under the T.D. are substantial and opinions 
may reasonably differ in a number of respects 
as to the significance of certain provisions or 
language of the trust in relation to the T.D. 
In addition to the great task of examining the 
trusts to make such a classification, there is 
the fact that a decision by the trustee that the 
trust is not under T.D. 5488 will mean in all 
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likelihood the settlor and beneficiary will 
make no independent examination of their 
own. If by any chance the trustee happens to 
make a mistake, the settlor or the beneficiary 
might not appreciate the humor of the situa- 
tion. The trustee should not if he can avoid 
it decide what the settlor or beneficiary should 
do in a matter of this sort. 


Whenever a statement of the type set out 
above is sent to a beneficiary of a trust, the 
trustee should send a copy of it to the settlor. 
In fact settlors should be notified at the earli- 
est possible date that such a statement will ac- 
company the income report to the beneficiary 
so that settlors will have as much time as pos- 
sible to seek legal advice in the matter. 


Finally with respect to these trusts in Divi- 
sion B,, the trustee must examine with care 
the 1946 instructions relating to the prepara- 
tion of the fiduciary income tax return and 
the changes in the form of the return itself. 
Instruction I in the 1946 instructions is iden- 
tical with the 1945 instructions. Instruction I 
provides in substance that a copy of the trust 
must be filed with the return when the gross 
income is $5,000 or over, together with a state- 
ment by the trustee indicating the provisions 
of the trust which, in his opinion, determine 
the extent to which the income is taxable to 
the trust, the beneficiary or the settlor. If, 
however, the trust and required statement 
have been filed in the past, they do not have 
to be filed this year, if the return shows when 
and where they are filed, unless the trust is 
amended, in which case a copy of the amend- 
ment must be filed together with a statement 
indicating what in the trustee’s opinion is the 
effect, if any, such amendment has on the 
taxability of the income to the trust, the bene- 
ficiary or the settlor. 


Specific instruction No. 16 in the 1946 in- 
structions has not been broadened, as some ex- 
pected, to include T.D. 5488. This specific in- 
struction still provides that if any part of the 
income is taxable to the settlor under Sections 
166 or 167 it should not be reported on the 
Form 1041 but should be shown in a separate 
statement attached to the form. 


The Form 1041 has a new column in Sched- 
ule A, which schedule relates to the benefi- 
ciaries’ shares of income and credit. This new 
column requires that the relationship of the 
grantor to the beneficiary be disclosed. 


Thus from the above it can be said that no 
positive statement by the trustee as to the tax- 
ability of the income from the trust to the sett- 
lor or the beneficiary. is required unless no 
statement on that matter has previously been 
filed or unless the trust has been amended so 
that the amendment has to be filed together 
with a statement as to its effect on the tax- 
ability of the income to the trust, the benefi- 
ciary and the settlor. 
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If the trustee must file with the return a 
statement as to who, in his opinion, is taxable 
on the income, each trust in Division B, will 
have to be examined carefully to determine 
whether it is within or without T.D. 5488 and 
a statement filed which represents the trus- 
tee’s best judgment on the matter. 


If a statement as to whether a trust is tax- 
able to the trust, the beneficiary or the sett- 
lor has been filed in the past, so no new state- 
ment is required by the literal terms of the 
new instructions, but ihe old statement is in- 
correct in light of T.D. 5488, the question 
might be raised as to whether there is any 
duty on the trustee to file a corrected state- 
ment in connection with the 1946 return. I 
cannot find that any such duty has been placed 
on the trustee in connection with trusts like 
those in Division B,, at least, where the trus- 
tee has not and is not paying a tax himself. I 
will come to this point again when discussing 
cases where the trustee is paying a tax in 1946. 

Now let us consider Division C, of Group C 
which includes trusts on which no Federal 
income tax is payable by the trustee in 1946 
on any grounds but on which a past Federal 
income tax has been paid by the trustee. 
Everything heretofore said is applicable with 
respect to the statement which should accom- 
pany the income report made to the benefi- 
ciary and with respect to notifying the settlor 
of the statement sent or to be sent to the bene- 
ficiary. Also the observations heretofore made 
which relate to the preparation of the 1946 
Fiduciary income tax return are applicable 
to trusts in Division C,. The new problem pre- 
sented is whether the trustee should make a 
claim for a refund of taxes paid in the past 
on the ground that under Section 22(a) (not 
on the ground of T.D. 5488), the taxes should 
have been paid by the settlor or the benefi- 
ciary. The claim to the refund would rest on 
the argument that T.D. 5488 gives a new slant 
on the scope of Section 22(a) and that if T.D. 
5488 is justified in 1946 as an application of 
22(a), that section without T.D. 5488 should 
be construed to have equal breadth for prior 
years. 


Let us consider first the problem of claim- 
ing a refund on the ground that the taxes paid 
by ihe trustee in the past should have been 
paid by the settlor. The practical objections to 
the trustee seeking such a refund are rather 
overwhelming. In the first place if the trustee 
moves to claim a refund such act on his part 
is certain to stir the Government into action 
against the settlor when otherwise they might 
never have bothered him. Such action on the 
part of a trustee is not one that is likely to 
endear him to the settlor. 

Furthermore, Mimeograph 5968 states it 
will be the policy of the Bureau not to go after 
the settlor for years\prior to 1946 if the trust 
income would not be taxable to the settlor un- 





der T.D. 5488, provided trustees or benefi- 
ciaries do not in such cases seek refunds. In 
other words, if a trustee seeks a refund for a 
past year and it is decided that the case is one 
not within T.D. 5488, the trustee, if he should 
win, has removed the mantle of protection the 
bureau gave the settlor by this mimeograph. 


No trustee who has any desire to preserve 
the good will of settlors is going to rush in to 
file refund claims for past years on any in- 
discriminate basis. The trustee, however, must 
consider the extent to which he may lay him- 
self open to a surcharge in a suit by a benefi- 
ciary of the trust at some later date if he fails 
to restore to the trust money paid in taxes 
which taxes should have been paid by the sett- 
lor. 

Can the trustee resolve the problem on the 
basis of Sec. 3801 of the Internal Revenue 
Code? That is, can the trustee safely in all 
cases take the attitude that if the Govern- 
ment goes against the settlor for past years 
and collects from him, I can always get back 
any taxes I may have paid as trustee for the 
years in which the Government collects from 
the settlor even though the normal three year 
period allowed for refund claims has gone by? 
The answer to the question is that the trus- 
tee cannot rely completely on Sec. 3801 be- 
cause the Government may not get around to 
collecting from the settlor before the statute 


of limitations runs against the Government 
with respect to some of the earlier years for 
which earlier years the trustee could obtain 
a refund if he moved now before the statute 
of limitations for refund claims for such years 
had run. 


It is suggested that the trustee should file 
a claim for a refund now only in situations 
where on the basis of judicial decisions the 
trust is one the income of which is clearly 
taxable to the settlor under Section 22(a).11 
The reason for picking out such trusts and fil- 
ing a refund claim now is the possibility that 
the trustee may be surcharged at some future 
date in the amount of the taxes he has paid 
if such sums are not restored to the trust. It 
is not believed the trustee is in any danger of 
being surcharged for failing to claim refunds 
in other situations. It, of course, goes without 
saying that the trustee should claim a refund 
in any case where the Government has collect- 
ed or is attempting to collect from the settlor 
for a past year in which the trustee paid a tax. 


One qualification might be placed on the sug- 

“The judicial decisions as to the situations where Sec- 
tion 22(a) will cause the income of a trust to be taxable 
to the settlor do not present a clear and easily followed 
path. Thus if the trustee undertakes, on such basis, to 
ascertain whether a refund should be sought in any case 
where a tax has been paid by the trustee in the past, 
it is a major operation. This is particularly so if the 
trustee is a corporate trustee which has a great number 
of such trusts. If the task is not undertaken because it is 
a major scale operation, such decision should be made 
with knowledge of the possible consequences. 
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gestion above and that is the trustee could 
forego making such a claim for a refund if the 
settlor or the beneficiary is able to give him 
satisfactory security against any possible 
surcharge.!2 


A few observations should be made at this 
point as to whether the trustee should claim 
a refund in any case on the ground that un- 
der 22(a) taxes paid by him for years prior 
to 1946 should have been paid by the benefi- 
ciary. Such a determination would have to be 
made where the beneficiary had the power to 
vest corpus or income in himself and the trus- 
tee had paid the tax on income not distributed 
to the beneficiary and on capital gains during 
past years. Such situations are probably going 
to be rare and consequently can be judged in- 
dividually but they must not be overlooked. 
Suppose for example the beneficiary during 
the taxable year in question had the power to 
vest income from the trust in himself but no 
power over corpus and the only income tax 
the trustee paid was on capital gains. Does 
22(a) shift the capital gains tax on the trust 
property to the beneficiary when his power 
relates only to income so that he could not 
compel payment to him of the capital gains? 
I doubt it. If, however, the power of the bene- 
ficiary is to vest corpus in himself, then the 
beneficiary might very well have to pay the 
tax on capital gains though the same were 
not distributed to him. 


Now let us consider Division B, of Group B 
which includes the trusts with respect to which 
no past Federal income tax has been paid by 
the trustee but a Federal income tax will be 
payable by the trustee in 1946 unless T.D. 
5488 operates to shift the payment to the sett- 
lor or the beneficiary. Here we face for the 
first time the problem whether the trustee 
should pay a tax which, but for T.D. 5488, he 
probably would have paid without much ques- 
tion. 


In this connection the Counsel to the Com- 
mittee of Banking Institutions on Taxation is- 
sued a statement that a trustee: 


“should not continue to pay taxes on any 
trust income heretofore deemed taxable to 
the trust estate but which the Commission- 
er of Internal Revenue now insists is tax- 
able to the grantor or to some other per- 
son because of the degree of control re- 
tained over the trust.” 


If this advice is followed the trusts in Division 
B, will have to be classified on the basis of 
whether they are within T.D. 5488 or outside 
of it and in the former case the trustee will re- 
fuse to pay the tax and in the latter he will 
pay it. 

I should like to state at this point that I 
disagree with the recommendation of the 


12Beware, however, of agreements which are designed 
to authorize what may be a breach of the trust. Are they 
void as against public policy? 
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Committee of Banking Institutions on Tax- 
ation. In other words, I do not think the trus- 
tee should refuse to pay the tax for 1946 
solely on the ground that the trust is within 
T.D. 55488. 

My reason for this conclusion is that there 
is some doubt as to the extent the provisions of 
T. D. 5488 will be given judicial backing. If it 
turns out that these provisions are not en- 
forceable in whole or in part, the trustee may 
find himself in the position of having to make 
a deficiency payment and he will be charged 
6% interest on such deficiency. In light of the 
fact that it is openly recognized that the valid- 
ity of T. D. 5488 is in doubt, I am not at all 
sure the trustee won’t have to pay the 6% 
interest out of his own pocket because he failed 
to take the precautions necessary to avoid 
such 6% charge. 

On the other hand, if the trustee pays the 
tax, he has at least three years to find out 
whether he should have paid it and if it turns 
out he should not have paid it, he can claim 
a refund and the money during such time will 
have been earning 6%, an investment for 
which the trustee cannot be criticized in this 
day and age. 

If the tax is paid by the trustee, he must, of 
course, file his claim for a refund within the 
allowed period of time and he may have to 
meet in some way the expenses incident to ob- 


taining a refund. Some question might be 
raised as to whether such expenses are prop- 
erly payable out of trust funds. I suggest, 
however, that before the three year period 
has elapsed, the effect of T. D. 5488 will have 


been judicially determined so that most 
claims for refunds will be allowed or disal- 
lowed automatically. 


In light of the above my first recommenda- 
tion, which at least has the merit of being easy 
to apply, is for the trustee to pay the Federal 
income tax to the same extent he would pay 
it if T. D. 5488 were not in the picture. This 
avoids the necessity of going through Divi- 
sion B, and picking out the trusts within T. D. 
5488. All trusts in this Division are treated 
alike on this question. 

If, however, it is believed the tax should not 
be paid on such a blanket basis, I suggest an 
approach that does not go as far as the Com- 
mittee of Banking Institutions on Taxation 
would have the trustees go. This approach, 
which we might call the intermediate ap- 
proach, is that the trusts in Division B, be 
classified on the basis of whether or not they 
are clearly controlled by Section 22(a), hav- 
ing due regard for the existing judicial con- 
structions of 22(a). As to the trusts that are 
clearly controlled by 22(a) on the basis of 
judicial decisions (without regard to T. D. 
5488), the trustee should refuse to pay the tax 
because, whether T. D. 5488 stands up or not, 
the settlor or the beneficiary as the case may 
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be and not the trustee is liable for the tax on 
the income. As to the trusts that are not clear- 
ly controlled by 22(a) on the basis of judicial 
decisions, the trustee should pay the tax be- 
cause it is in this area that there is real doubt 
as to the validity of T. D. 5488 and the trustee 
might have to pay the 6% interest charge if 
the T. D. is not upheld and a deficiency is as- 
sessed. 


Whatever decision is made by the trustee as 
to this question should be transmitted to the 
settlor and the beneficiary. In addition the 
trustee should include with any income report 
made to the beneficiary a statement such as 
that mentioned before in connection with the 
discussion of Division B, of Group B and 
should send a copy of such statement to the 
settlor. No problem of a claim for refund by 
the trustee for past years is involved in Divi- 
sion B, because all trusts in this Division are 
ones on which no Federal income tax has been 
paid by the trustee in the past. 


The statements previously made with respect 
to the 1946 fiduciary income tax returns are 
applicable here but several additional observa- 
tions with respect to the return are appro- 
priate when the trustee is paying a tax on 
trust income for 1946. When the trustee pays 
a tax in 1946, it might be contended that he 
impliedly is reaffirming his previously filed 
statement that the income is taxable to the 
trust which statement in the light of T. D. 
5488 would not be correct. This might lead to 
the contention that the trustee is subjecting 
himself to some one of the criminal penalties 
as the Government is kept off the trail of the 
settlor or the beneficiary by the payment by 
the trustee. The answer to all this seems to me 
to be that if the trustee honestly believes 
there is doubt as to the validity of T. D. 5488, 
it may be his opinion that the tax is still pay- 
able by the trust and so his 1946 return is con- 
sistent with his opinion and the most that is 
required of the trustee in any case is to ex- 
press his opinion as to whether the income 
from the trust is taxable to the trust, the bene- 
ficiary or the settlor. Thus, I do not believe 
the trustee is under any additional duties 
with respect to the 1946 return by virtue of 
the fact he is paying a tax in 1946. 


There is left for consideration in connection 
with inter vivos trusts Division C, of Group C 
which includes the trusts with respect to which 
the trustee has paid a Federal income tax in 
the past and will pay one in 1946 unless T. D. 
5488 shifts the payment of the tax to the sett- 
lor or the beneficiary. All the observations 
just made with respect to the continued pay- 
ment of the tax by the trustee in 1946 are 
applicable here and in addition the question 
of whether the trustee should claim any re- 
fund for tax payments made by the trustee 
prior to 1946 is involved. The discussion of the 
refund question in connection with Division C, 
















above is relevant here. Also all observations 
heretofore made as to the statement which 
should accompany any income report to the 
beneficiary, the notices of the trustee’s actions 
which should go to the settlor and the Fidu- 
ciary income tax return are equally applicable 
here. 


The fact should not be overlooked that some 
of the trusts in any of these groups may not 
involve a problem of the settlor being liable 
for the tax but may involve only the prob- 
lem of whether the beneficiary is liable 
for the tax under T. D. 5488, even though 
income has not been distributed to him, 
because he has a power to obtain income 
or corpus. As mentioned above this may 
be significant in determining whether the 
statements made in the beneficiaries’ income 
report should be modified and whether the 
trustee should pay a tax in 1946 which under 
the provisions of T. D. 5488 should be paid by 
the beneficiary. It must be kept in mind, 
though, that in such cases the settlor may 
have remained in the picture in some capacity 
so that T. D. 5488 also makes the income tax- 
able to him and where T. D. 5488 applies to 
both the settlor and the beneficiary, the sett- 
lor is the one who is supposed to pay the tax. 


A few observations should be made at this 
point about doctoring up a trust so as to take 
it out from under T. D. 5488. Some induce- 
ment to complete any contemplated changes in 
the trust structure before the end of the cal- 
endar year 1946 was offered by Mimeograph 
6071 which provided that if the settlor ter- 
minated his control over a trust before that 
time, the Bureau would not assert liability of 
the settlor for income taxes under T. D. 5488 
for any part of the year 1946. Some people, 
rightly or wrongly, were lulled into a false 
feeling of security by the December 26th an- 
nouncement that the Treasury Department 
was considering amendments to T. D. 5488 and 
did not go ahead with planned changes in 
their trusts by the end of 1946. Such people 
now find themselves in the position where they 
can no longer make changes and obtain any 
1946 benefit, if the proposed amendments do 
not save them, because every indication is that 
the Treasury Department will refuse to ex- 
tend the time for the making of changes. 


Changes in the trust structure, however, 
may be made from time to time and the sett- 
lor or the beneficiary will receive any income 
tax benefit resulting from such changes at 
least from and after the date a change becomes 
effective. Thus the problem of considering the 
wisdom of making some change did not dis- 
appear with the end of 1946. 


The trusts naturally fall into three groups 
when considering the question of change in 
the trust structure in order to protect the sett- 
lor from T. D. 5488. First, there are the situa- 
tions where the objectionable feature from the 
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standpoint of T. D. 5488 is something within 
the settlor’s personal control, whether as trus- 
tees or otherwise. Such is the situation when 
the objectionable feature is a reversion in the 
settlor, or a power to determine or control ad- 
ministrative power exercisable by the settlor. 
The problems to be faced when the settlor acts 
in these cases are the extent to which the sett- 
lor may be making a gift subject to the gift 
tax at the time he acts, particularly in view of 
the Sanford case and the principles developed 
on the basis of it; and the extent to which the 
settlor’s freedom to act is restricted by the 
fact that the objectionable powers are held by 
the settlor in a fiduciary capacity and thus not 
subject to termination by him without causing 
a breach of trust. 


The second group concerns situations where 
the objectionable feature from the standpoint 
of T. D. 5488 is something within the personal 
control of a person other than the settlor, 
which person is not a trustee. Such is the sit- 
uation when the objectionable feature is an 
administrative power exercisable by the sett- 
lor’s non-trustee wife when there is a rever- 
sion in the settlor and the duration of the 
trust is from ten to fifteen years, or a power 
to determine or control beneficial enjoyment of 
corpus or income in a non-trustee other than 
the settlor, or an administrative power exer- 
cisable by any non-trustee other than the sett- 
lor. The problems to be faced when a non-trus- 
tee acts in these cases are the extent to which 
the non-trustee may by his actions be making 
a gift because he is releasing a power of ap- 
pointment; and the extent to which the non- 
trustee’s freedom to act is restricted by the 
fact that he holds the objectionable power in 
a fiduciary capacity and thus may be commit- 
ting some breach of fiduciary obligation by 
terminating the power. 


The third group concerns the situations 
where the objectionable feature from the 
standpoint of T. D. 5488 is something within 
the control of a trustee other than the settlor. 
Here who the trustee is, for the purposes un- 
der consideration, is only important in connec- 
tion with determining what are objectionable 
features. Once an objectionable feature is 
found to be present, the problems faced by the 
trustee who desires to cooperate in its elimina- 
tion are the same. Thus the objectionable fea- 
tures may be administrative powers in the 
trustee, non-fiduciary powers in the trustee, 
or powers to determine or control beneficial 
enjoyment of corpus or income. The type of 
power to determine or control beneficial enjoy- 
ment of corpus or income which the corporate 
trustee or individual trustee who is in no way 
related to the settlor may have to deal with is 
the power sometimes given the trustee to 
amend the trust so as to change the benefi- 
ciaries. The trustee who finds himself in the 
position where he alone can take action to 
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move the trust out from under T. D. 5488 
must wrestle with his soul to determine what 
his fiduciary responsibility is and must bear in 
mind the possibility that action taken by him 
to terminate the power may be a breach of 
trust. Also if the trustee is an individual, con- 
sideration must be given to whether he has a 
power of appointment which if released will 
subject him to a gift tax. 


When the problem involved is a change in 
the trust structure to protect the beneficiary 
from T. D. 5488, the action required is the ter- 
mination of the beneficiary’s power to vest cor- 
pus or income in himself. If such action is tak- 
en it must be kept in mind that the beneficiary 
may be making a gift subject to the gift tax. 
Also the result of the action taken must be 
closely examined to make certain the resultant 
trust is not one where the income would be 
taxable to the settlor under T. D. 5488 if we 
regard the beneficiary taking such action as 
the settlor of the resultant trust. 


Our main concern here is what effect will 
acts designed to doctor up the trust have on 
the course of action recommended above for 
trustees. It will have no effect except in those 
situations where the trustee’s course of ac- 
tion is dependent upon a determination as to 
whether the trust is within or outside of T. D. 
5488. In such cases, the trustee will have to 
evaluate the effect of the attempt to doctor up 
the trust and determine whether the trust shall 
henceforth (not for the past) be classified as 
clear of the ravages of T. D. 5488. 


One final word about following the advice 
heretofore given. There will be some situa- 
tions which present problems peculiar unto 
themselves and the action of the trustee may 
have to be altered accordingly. Thus the trust 
may be one for a term less than ten years 
where the income is irrevocably payable to a 
charity and neither the trustee nor the benefi- 
ciary in the past have paid an income tax and 
neither will pay one for 1946 regardless of the 
validity of T. D. 5488. If, however, T. D. 5488 
is upheld, the settlor is taxable on the income. 
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Thus a statement to accompany the income re- 
port to the beneficiary as suggested above 
would not be appropriate. At most the trustee 
should advise the settlor to seek legal advice 
as to the inclusion of the income of the trust 
in his 1946 return. 


So far all the remarks relating to what 
should the trustee do have concerned inter 
vivos trusts. Some comments must be made 
with respect to testamentary trusts. 


T. D. 5488 makes the income of a testamen- 
tary trust (as well as the income of an inter 
vivos trust) taxable to the beneficiary when 
the beneficiary thereof has a power exercisable 
solely by himself to vest corpus or income in 
himself. Even if the beneficiary at any time in 
the past has partially released or modified this 
power, the income is still taxable to him if he 
has retained such control as would subject the 
settlor of such a trust to a tax on the income. 
In other words a beneficiary releasing such a 
power is in effect be ng treated as the settlor 
of a new trust. 


In light of T. D. 5488, an examination of 
testamentary trusts must be made. Here the 
search is to separate out those trusts in which 
the beneficiary has a power exercisable solely 
by himself to vest income or corpus in himself 
or once had such a power. 

As to the testamentary trusts in which the 
beneficiary has power to vest corpus in him- 
self, I suggest that the trustee not pay any 
income tax and I suggest that so far as 
possible, refunds for taxes paid in the past 
on such trusts be claimed whenever there is 
any likelihood the trustee may be surcharged 
for having made such payments. The trustee 
should notify the beneficiary fully of this 
matter so the beneficiary can take such action 
as may be necessary to protect himself. 


As to the testamentary trusts in which the 
beneficiary has a power to vest income only 
in himself, I suggest that the trustee not pay 
any income tax on accumulated income but 
that he continue to pay any tax on capital 
gains because the power of the beneficiary 
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does not enable him to reach the capital 
gains. Also the trustee should claim a refund 
to the extent he has paid any taxes in the 
past on accumulated income whenever there 
is any likelihood he will be surcharged for 
having made such payments. The trustee, of 
course, should notify the beneficiary of his 
decision in the matter. 


As to trusts in which the beneficiary had 
a power to vest income or corpus in himself, 
but completely released it or released it to 
such an extent that the resulting trust could 
not possibly be said to be within T. D. 5488 
even if we regard the beneficiary as the settlor 
of it, no problem is involved other than whether 
a claim for refund of any tax paid by the 
trustee before the release should be made. 
Such action might be appropriate if the 
release occurred within the last three years. 

As to trusts in which the beneficiary had 
a power to vest income or corpus in himself, 
but released it in such a manner that the 
resulting trust might possibly be said to be 
within T. D. 5488 if we regard the beneficiary 
as the settlor of it, I suggest there will not 
be many such cases and that each one can 
be dealt with individually. The policy in 
handling them so far as it is adaptable should 
be to fit them into the pattern set out above 
for handling inter vivos trusts. 


IV. Conclusion 


HAVE not considered herein what the set- 

tlor of a trust should do or what the bene- 
ficiary of a trust should do. It is sufficient to 
say at this time that many factors will have 
to be considered in connection with the de- 
cision of the settlor or the beneficiary. The 
trustee’s action, however, should be calculated 
to cause the least embarrassment to them that 
is consistent with the obligation of the trustee 
to be faithful to the trust reposed in him. 


The plan of action for the trustee outlined 
herein is only one of many plans which con- 
ceivably might be suggested. It is submitted, 
however, that any plan devised should seek 
to accomplish the following objectives: 


245 


. The plan should be as easy to administer ° 
as the nature of the problems permit. 


. The trustee should avoid making decisions 
relative to the nature of the trusts from 
the standpoint of T. D. 5488 which will 
have the effect of governing the actions 
of the settlor or beneficiary in relation 
to T. D. 5488. 


. The trustee’s actions should be that of an 
independent trustee and not those of a 
person who is subservient to the wishes 
of another. 


. The trustee should embarrass the settlor 
as little as possible consistent with his 
position as an independent trustee. 

. The trustee should embarrass the bene- 
ficiary as little as possible consistent with 
his obligations under the trust. 

. The trustee should keep both the settlor 
and beneficiary fully informed of the 
trustee’s actions and should avoid mis- 
leading them in any way in reports which 
are made. 

. The trustee should not be a party to. any 
arrangement that may be a breach of 
trust or subject the trustee to any sur- 
charge. 


Fiduciary Association Elections 


Cook County (Ill.)—President: Lester S. 
Cain, LaSalle National Bank, Chicago; Vice 
President: Joseph M. Long, Pullman Trust and 
Savings Bank; Secretary-Treasurer: Henry J. 
Scavone, Chicago City Bank & Trust Co. 

Baltimore (Md.)—President: J. Theodore 
Johnson, First National Bank; Vice President: 
R. Archie Phebus, Mercantile Trust Co.; Sec- 
retary: Alexander Gordon 3d, Maryland Trust 
Co.; Treasurer: T. Joseph Doyle, Equitable 
Trust Co. 

New York—(Re-elected) President: James 
M. Trenary, United States Trust Co.; Vice 
President: William A. Eldridge, Central Han- 
over Bank & Trust Co.; Secretary-Treasurer: 
E. B. Berry, Manufacturers Trust Co. 


STATEWIDE 


41 strategically located banking offices in the State of 
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SEATTLE-FIRST NATIONAL BANK 


“The Largest of Many Excellent Banks in the Northwest” 


Member F.D.I.C. 
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REPEAL THE FEDERAL ESTATE TAX 


Adverse Effects on State, Business and Family Economy 
Out of Proportion to Federal Revenue 


ROY C. OSGOOD 


The author advocates repeal of the Federal Estate and Gift Taxes 
and the return of these sources of revenue to the State Governments as 
soon as possible. He describes the adverse effects on fiscal policy of the 
States, the economics of business and of American families. Pending 
repeal of this tax, he urges the Federal Government to reduce it to the 
rates of the 1926 Estate Tax Act by repealing the present “additional” 
tax. Major aspects will be developed in subsequent articles by Mr. Osgood. 


The author, a member of the Chicago Bar, recently retired as vice 
president of The First National Bank of Chicago, in charge of its trust 
department. He is a member of the Committee on Federal Finance, Cham- 
ber of Commerce of the United States, and was formerly chairman of the 
Committee on Legislation of the Trust Division, American Bankers Assn. 


NE of the first subjects of discussion 

in the new Congress will be Federal 
fiscal policy: the Federal budget, a program 
of expenditures and a program of tax re- 
ceipts. Even now, part of a tax program has 
been outlined. In framing the entire pro- 
gram, consideration will be given to. the ef- 
fect of taxation upon the general welfare 
of the country. Taxes to be considered are: 
income taxes, both individual and corporate, 
estate and gift taxes and other excise taxes. 


This statement has to do primarily with 
the program for Federal estate and gift 
taxes. 


Action on Federal Estate and Gift Taxes 


HE Federal estate and gift taxes should 

be repealed and these sources of rev- 
enue returned to the states as soon as pos- 
sible. 


Capital is the basis of the private enter- 
prise system. The Federal estate and gift 
taxes are, of course, essentially capital lev- 
ies and to the extent that they impose bur- 
dens on capital they are most effective 
brakes upon the private enterprise system. 
Capital comes from individuals with sav- 
ings. This does not mean that it is restrict- 
ed to the wealthy. Capital is in the pockets 
of practically everyone. Its accumulation 
for creating enterprise should be fostered. 


Our postwar Federal estate and gift tax 
plans should be designed not to discourage 
private enterprise. Certainly, there is no 
encouragement to anyone to build capital 
if up to 77% of it is to be taken by the Gov- 


—FEditor’s Note. 


ernment at his death as in the case of the 
present law. Fundamental and drastic 
changes in our Federal tax laws are neces- 
sary if our private enterprise system is to 
survive. 


In addition to the adverse economic ef- 
fects caused by the Federal estate tax, 
there are reasons of broad statesmanship 
for the repeal of these taxes because of 
their effect on the fiscal policy of the states. 


A Wartime Expedient 


EDERAL estate taxes are not tech- 

nically a levy on the estate, but are ex- 
cises imposed upon the right to transfer 
property at death and are measured by the 
size of the estate. However, rights of trans- 
fer of property at death are determined 
wholly by state laws and the Federal Gov- 
ernment has no right to control them. State 
death duties are based on the right to con- 
trol death transfers and are a tax upon such 
a right. Federal death duties are purely ex- 
cise taxes, just as are liquor, tobacco and 
gasoline taxes. This has been termed the 
technical viewpoint. 


Congress, in considering these taxes, will 
study their broad effect on the postwar wel- 
fare of the country as a whole. The Federal 
constitution grants Congress the power of 
taxation only for the purpose of paying the 
debts and providing for the common de- 
fense and general welfare of the United 
States. 


The predominant historical use of the 
Federal estate tax has been for temporary 





war purposes. Should it be continued as a 
peace time measure? From a ground of 
broad statesmanship the members of Con- 
gress will consider the “general welfare of 
the United States” to comprise not only 
that of the United States as a Federal en- 
tity but that of the various states as sep- 
arate governmental entities, and the wel- 
fare of the people of the United States as 
citizens. 


Federal Estate Tax and Fiscal Policy of 
the States 


RADITIONALLY, the death tax field 

has been reserved to the states as dis- 
tinguished from the Federal Government. 
In the past, Federal death taxes were im- 
posed purely as a temporary and emergen- 
cy measure. Early in its legislative history, 
the Federal Government resorted to this 
method of raising revenue under pressure 
of emergencies caused by war; the first 
law was repealed in 1802. A second Federal 
statute was in force from 1862 to 1870, 
again a war emergency period. A similar 
statute was in effect from 1898 to 1902, a 
third war emergency period. The present 
Federal estate tax law originated with the 
enactment of the statute of September 8, 
1916, and was a war emergency measure 
based upon the expenditures that were like- 
ly to follow American participation in the 
first World War. At the conclusion of the 
conflict, efforts were made to abandon the 
tax because of its war emergency character 
and under the Revenue Act of 1926 the Fed- 
eral estate tax as such became more or less 
nominal because of the 80% credit granted 
for the payment of state death taxes. In 
1932—this time a peace emergency period 
of general depression—the additional es- 
tate tax was enacted, and in the second 
World War years following, the amount of 
the tax increased beyond all: original con- 
cepts. 


The trend toward the centralization of 
power in Washington at the expense of 
state and local governments has gone too 
far. We have reached the point where, in 
order to preserve something more than a 
semblance of our form of government, it 
is necessary to reverse that trend. By the 
progressively greater demands of the Fed- 
eral Government in the estate tax field the 
proper balance between the Federal Gov- 
ernment and the various states, which have 
a concurrent and logically a greater right 
to assess this form of tax, has been dis- 
rupted. This balance should be restored by 
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returning the estate tax field to the states. 


Threat to Independence of States 


INCE the present form of the Federal 

estate tax was adopted in 1932, the 
states have come to feel more strongly that 
the Federal estate tax encroaches overbear- 
ingly upon their field. This position was ex- 
pressed by the Hon. Herbert H. Lehman, 
then Governor of the State of New York, 
in a letter to the Chairman of the Senate 
Finance Committee in connection with the 
Revenue Act of 1938: 


“The independent sovereignty of the 
states is threatened by federal taxing pol- 
icy. This country was organized on the 
theory and has prospered under a system 
of independent states with exclusive au- 
thority in many fields and with independent 
taxing power, a power not second to but 
on a parity with the Federal government it- 
self. 


“Under such conditions, if one of two 
governments, having equal concurrent jur- 
isdiction to levy a tax, actually monopo- 
lizes the field to the exclusion or the near 
exclusion of the other, it may follow that 
that other government will be destroyed or 
at least starved into impotency. 


“The extent to which the Federal gov- 
ernment has been and is ignoring the rights 
of the states in the income (personal and 
corporate) and estate tax fields and vir- 
tually monopolizing those fields to the ex- 
clusion of the states is truly alarming. The 
result is that the bulk of state and local 
revenue is shouldered on real property and 
that many of the states and their localities 
have been forced to enact tax laws not 
suited to state and local use and uneconomic 
in their effects.” 


A further statement to the same general 
effect was made by the Hon. Rollin Browne, 
former President of the New York State 
Tax Commission, in an article entitled 
“Federal-State Tax Coordination,’ in the 
Cornell Law Quarterly of November, 1945: 


“Estate taxation is a field which the Fed- 
eral Government never should have entered. 
Before the enactment of the first modern 
federal estate tax law in 1916, a number of 
states had fully developed death taxes of 
one kind or another. The right of inheri- 
tance is one which stems entirely from 
state law, which can require the escheat of 
all property of a decedent to the state or 
permit its transfer to others on such terms 
as commend themselves to state policy. 
Thus the transmission of property from 
the dead to the living is not an event upon 
which the Federal Government has any 
right, or certainly any superior right, to 
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seize as an appropriate occasion to impose 
a privilege tax. 


“The gift tax is a mere supplement to the 
federal estate tax. The combined revenues 
of the two taxes furnish only an insignifi- 
cant contribution to the federal revenues. 
There is ample evidence to support the con- 
clusion that Congress continues to exploit 
those fields, not to raise revenue, but to 
further its social ideas as to the redistri- 
bution of wealth. Exclusive power to impose 
both death and gift taxes should be relin- 
quished to the states. Pending interstate 
cooperation, aided perhaps by federal leg- 
islation, to prevent tax havens and to solve 
problems of domicile and property situs, 
the federal estate and gift taxes should be 
integrated into one tax, with full credit (or 
at least the 80 per cent credit formerly al- 
lowed by the federal estate tax law) for 
state death and gift taxes.” 


Governor Lehman’s statement was made 
during the encumbency of the late Hon. 
Mark Graves as head of the New York 
State Tax Commission, who was in accord 
with it. The New York Commission’s feel- 
ing was evidently the same in 1945. It is 
well-known among state tax authorities 
that the New York State Commission is one 


of the most progressive among the states 
and the opinion of these two tax adminis- 
trators should be given considerable weight. 


Revenue vs. Social Motive 


N 1945, a committee of well-known tax 

economists presented, under the auspi- 
ces of the Falk Foundation, a carefully con- 
sidered report entitled “A Tax Program for 
a Solvent America.” After discussion, the 
Committee made this statement in regard 
to Federal estate and gift taxes: 


“We conclude, therefore, that there is a 
strong case in favor of the withdrawal of 
the federal government from this _ field, 
leaving the death and gift taxes to the ex- 
clusive jurisdiction of the states. 


“It should be recognized that the conclu- 
sion here recommended would go a long way 
toward resolving the problem of the funda- 
mental purpose of death taxation. It is the 
federal government, rather than the states, 
which inclines to consider the social motive. 
The states, on the other hand, do not ap- 
pear to have much interest in this motive 
but to regard the death taxes primarily 
from the revenue viewpoint. Turning these 
taxes over to the exclusive jurisdiction of 
the states would probably insure that, in 
the near future at least, the revenue mo- 
tive, rather than the social motive, would 
be predominant.” 
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This Committee had as its Chairman 
Roswell Magill, former Under Secretary of 
the Treasury, and as members Fred R. 
Fairchild of Yale University, Harley L. 
Lutz of Princeton University, both well 
known as fiscal authorities, Thomas N. 
Tarleau, a New York lawyer with a long 
executive experience in the Internal Rev- 
enue Department, and Rowland R. Hughes 
and Victor H. Stempf, well experienced in 
the Federal tax accountancy field. 

In a thoughtful address before the Cal- 
ifornia State Bar on September 28, 1946, 
the Hon. Joseph J. O’Connell, Jr., General 
Counsel of the Treasury Department, made 
the following statement in regard to the 
Federal taxation of transfers at death and 
by gift: 

“Taxes on the transfer of property at 
death or by gift play a relatively minor role 
in our tax system. Because of the rather 
high exemption, the estate tax applies only 
to one out of every one hundred adult 
deaths in this country. The impact of the 
gift tax probably is felt in even fewer 
cases. The level of exemptions and various 
structural defects results in a combined 
estate and gift tax yield that is much less 
than the yield of the tax on cigareties alone. 

“The fact that relatively few persons are 
affected by these taxes may account in part 
for the rather meager popular attention 
which they receive. In a sense this is a cur- 
ious anomaly, for an expansion of this 
source of revenue would leave more room 
for contraction elsewhere. On the other 
hand these taxes may be regarded more as 
instruments to retard the growth of huge 
hereditary fortunes than as sources of 
revenue and instruments of fiscal policy. 
The development of a comprehensive and 
adequate social security program may ulti- 
mately have some effect in altering the role 
of these taxes in the federal scheme of tax- 
ation. 

“Although the gift tax was intended to 
complement and reinforce the estate tax, 
as well as the income tax, it has to a large 
extent failed at this task.” 


Some Economic Reasons for Repeal 


(a) Disproportionate Importance in Reve- 
nue Field 


‘y*HE amount of revenue derived in 1945 

_from the Federal estate tax was $596,- 
137,494 and from the gift tax was $46,- 
917,583; a total of $643,055,077. These tax- 
es for 1945 constitute only about 1.44% of 
the total Federal tax collections of $44,424,- 
000,000 in that year, the largest in history. 
The amount of estate and gift tax to be 





collected for 1946 was estimated to be about 
the same figure. 


The Federal estate and gift tax should 
be classed with other excise taxes when the 
new Congress considers repeal or modifica- 
tion of the war excise taxes. As the Treas- 
ury General Counsel has said, they “play a 
relatively minor role in our tax system” 
and give a tax yield “that is much less than 
the yield of the tax on cigarettes alone.” 
On the other hand, their adverse general 
effect on the country’s economy is out of all 
proportion to their importance for proper 
tax purposes—that of raising money to 
carry on the government. In their relation 
to the tax field, I think the long experience 
of the bar and those who act in fiduciary 
relations to estates and trusts would agree 
that the almost endless litigation and ex- 
pensive delay caused by these taxes play a 
role that is detrimental to sound and ra- 
tional estate administration. I feel confi- 
dent there are few lawyers experienced in 
estate administration who would not agree 
that these taxes engender more litigation 
than all other forms of excise taxes. In this 
they are disproportionately costly to admin- 
ister from both the government and the tax- 
payer viewpoint. 


(b) Sociological character of these taxes 


The history of the Federal estate tax in 
this country up to 1916 is one of use in 
emergencies to augment revenues. The tax 
of 1916 mzy be said to be a tax for revenue 
purposes. After the first world war ended 
the tax was not repealed but its moderate 
rates were made nominal in yield by the 
enactment, in the Revenue Act of 1926, of 
the 80 per cent credit for state death taxes 
paid. In 1932, the depression “emergency” 
caused the imposition of the “additional” 
estate tax and the policing gift tex as a 
supplement. With the outbreak of the sec- 
ond world war rates were increased until 
the present level was reached. Although 
there are sound arguments against the use 
of these Federal taxes in emergencies, apart 
from their meager revenue yield, the use 
has been confined to war expediency, ex- 
cept from 1919 to 1940. 


Its only justification during peace times 
is generally accepted as sociological rather 
than fiscal. As the Treasury General Coun- 
sel said “these taxes may be regarded more 
as instruments to retard the growth of 
huge hereditary fortunes than as sources 
of revenue and instruments of fiscal pol- 
icy.” It would clearly appear that, from a 
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fiscal policy consideration, they should be 
repealed. 

The country seems to be extremely hostile 
to much of the federal legislation enacted 
as of “emergency” character and then at- 
tempted to be continued as of peacetime 
sociological character. If the policy of the 
people is to limit fortunes to definite size, 
let it be done by direct legislation and not 
by indirect methods disguised as revenue 
laws. t 


On this general point, the Magill commit- 
tee report states: 

“We may conclude to this point that reve- 
nue and the social motive represent the 
principal purposes of death taxation and 
that the social motive has on the whole, 
and especially in recent years, been more 
prominent in the federal death taxes than 
in other forms of taxation. It may even be 
said that of late the social motive, rather 
than revenue, is the predominant one in the 
federal estate tax. This could hardly be 
said of any other entire tax, though it 
would probably be true of the higher sur- 
tax rates of the federal individual income 
tax. No such predominance of the social 
motive is to be seen in the death taxes of 
the American states.” 


If federal taxation is to be enacted for 
revenue and not for social purposes then 
clearly these taxes should be repealed and 
turned back to the states. 


(c) Inflation Dangers from Excessive 


Rates 


During the early part of the depression 
of the thirties many large estates became 
bankrupt through the impact of the Fed- 
eral estate tax on account of deaths which 


occurred during the inflationary period. 
Date of death valuations were taken in the 
inflation prices of securities and other prop- 
erty before the price recession, but the 
taxes had to be raised by the sale of these 
properties and securities at depression 
prices. 


So widespread and serious was this situa- 
tion that a number of concerted efforts for 
legislative and administrative relief were 
made in Washington, and the payment of 
many such taxes had to be abandoned or 
extended. With the present rates of the es- 
tate and gift tax the highest in our legisla- 
tive history, even a moderate price reces- 
sion could well cause the same kind of dis- 
tress as did the low rates of the early thir- 
ties on a heavy price recession. 


Even in normal times these tax rates are 
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too high. In this connection the Magill com- 
mittee report states: 

“The present scale of rates of the federal 
estate and gift taxes is probably about as 
high as the traffic will bear. Already it can 
be predicted that the present estate and gift 
taxes, together with the individual income 
tax, will cause a reduction in the number 
and the size of large fortunes in the future. 
With this will come obviously a decline in 
the revenue which can be obtained from 
this source. In other words, the federal es- 
tate and gift taxes have today virtually no 
elasticity left, and the present yields may 
be considered close to the possible maxi- 
mum.” 

As a prudent postwar revision of tax policy, 
these taxes should be repealed in view of 
the present price inflation and their prob- 
able distress effects on estates in the event 
of a heavy recessionary price decline. 


Effect of Repeal on States Fiscal Economy 


(a) Present tax causes decreases in state 
revenues 


N twenty-six states the Federal estate 

tax is a deduction before computing the 
state death tax. Thus, in these states as the 
Federal tax is increased the state tax is 
decreased. For example: 


An Illinois estate of $1,060,000 (before 
exemption) now bears a minimum Federal 
estate tax of $289,140, leaving $770,860 
subject to inheritance tax in Illinois. On 
the assumption that the estate goes to one 
child, the Illinois tax would be $71,120. If 
there were no Federal estate tax, the Illi- 
nois tax would be $111,600 or $40,480 more 
than at present. This without any change 
in rates or exemptions! An increase in 
state revenue in this case of over 55%! 


There are 25 other states whose. taxes 
are. reduced because of the Federal estate 
tax, namely: Arkansas, California, Connec- 
ticut, Idaho, Iowa, Kansas, Kentucky, 
Maine, Maryland, Massachusetts, Minne- 
sota, Missouri, Montana, Nebraska, New 
Hampshire, North Dakota, Ohio, South 
Carolina, Vermont, Virginia, Washington, 
West Virginia, Wisconsin, and Wyoming; 
and the District of Columbia. 

In each of these states the state death 
tax revenues are decreased as a direct re- 
sult of the present high Federal estate tax 
rates. 

In addition, all state death tax revenues 
will suffer indirectly because, in succeeding 
generations, the estates will be progressive- 
ly reduced in size. But even if the succeed- 
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ing estate can be kept even, by additions, 
the aggregate of all taxable estates will 
lessen. Further, future state taxation of 
incomes derived from estates will yield 
less revenue to the states due to depletion 
of the invested capital base from which 
such income is derived. 


(b) Interference with state laws 


Many problems of state law, and inter- 
ference with state law, could be avoided by 
a repeal of this tax. The problem raised by 
the recent Supreme Court cases of Fernan- 
dez v. Wiener, 66 S. Ct. 178, and U. S. v. 
Rompel, 66 S. Ct. 191, is an excellent ex- 
ample. 


These decisions uphold the constitution- 
ality of sections of the 1942 Revenue Act 
governing community property. They hold 
that the entire community property is tax- 
able in the estate of a deceased spouse ex- 
cept to the extent of property conclusively 
proved to have been received as compensa- 
tion for personal services actually rendered 
by the surviving spouse or derived orig- 
inally from such compensation, or from 
the separate property of the surviving 
spouse. In no case may less than half the 


value of the community property be in- 
cluded in the decedent’s estate. 


Prior to the Revenue Act of 1942 and 
these decisions, only one-half of the com- 
munity property was included in the estate 
of the first decedent. This gave community 
property states a decided advantage over 
common law states. Since the Revenue Act 
of 1942, the advantage has been reversed. 
Common law states have a decided advan- 
tage over community property states in 
that now at least one-half of the property 
will be taxable regardless of which spouse 
dies first. This apparently insoluble prob- 
lem of state law would be eliminated by a 
repeal of the Federal estate tax. 


(c) -Automatic repeal of gift tax 


Of course, if the Federal estate tax is 
repealed, the need for a Federal gift tax 
entirely disappears. The gift tax was en- 
acted to police the estate tax. Consequently, 
it is proposed that the Federal gift tax be 
repealed along with the Federal estate tax 
and that these sources of revenue be re- 
turned to the states. 


Intermediate Legislation Pending Repeal 


ENDING the return of these sources of 
revenue to the states the additional es- 
tate tax should be repealed, leaving only 





the basic estate tax in effect with the $100,- 
000 exemption and the 80% credit for state 
death tax paid and the former insurance 
exemption of $40,000 restored or enlarged. 
With this lowering of rates, the gift tax 
should be repealed or at least the rates 
should be lowered so as to be consistent with 
the lower estate tax rates. 


(a) Correlation of state death tax laws 


Complete repeal of the Federal estate 
tax may be considered inadvisable at the 
moment because many of the state death 
taxes are correlated with the basic Federal 
estate tax (1926 Federal estate tax law). 
To give the states time to adjust their own 
death tax laws, it is proposed that the pres- 
ent so-called “additional” Federal estate tax 
be repealed first. The state death taxes are 
not correlated with the “additional” estate 
tax so no problem is encountered on this 
point. 

The rate schedule with the “additional” 
estate tax repealed would leave the follow- 
ing basic tax rates still in effect: 


Exemption—$100,000 


Amount of Tax 
Net Estate (before cred- % Rate on 
(after it for state Next High- 
exemption) tax paid) er Block 


$ 0 $ 0 
50,000 500 
100,000 1,500 
200,000 4,500 
400,000 12,500 
600,000 22,500 
800,000 34,500 
1,000,000 48,500 
1,500,000 88,500 
2,000,000 133,500 
2,500,000 188,500 
3,000,000 238,500 
3,500,000 298,500 
4,000,000 363,500 
5,000,000 503,500 
6,000,000 653,500 
7,000,000 813,500 
8,000,000 983,500 
9,000,000 1,163,500 
10,000,000 1,353,500 


(b) Repeal of Additional Tax Will Restore 
Exemption to Proper Figure 


From the standpoint of the decedent and 
his dependents, the rates of tax must not 
be so high as to make impossible or dis- 
couragingly difficult reasonable provisions 
for the family and dependents. This princi- 
ple indicates liberal exemptions from the 
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standpoint of the common welfare. The 
amount of the exemption should be the sum 
the income from which would provide a 
support for dependents sufficient to prevent 
them from becoming a charge upon the pub- 
lic. There generally would be common 
agreement that there should be exempted 
from tax an amount of capital sufficient at. 
least to provide an annual income for the 
support of a widow and two children. Prob- 
ably there would also be agreement upon 
a larger exemption in the case of more chil- 
dren. 


Under the income tax law, the present 
exemptions are $500 for the taxpayer, $500 
for his spouse, and $500 for each dependent. 
This is a minimum normal family exemp- 
tion of $2,000. When the present estate tax 
exemptions were adopted, a fair average 
income on capital was around 5%. Then 
the estate tax exemption, plus the gift tax 
exemption, would have proved adequate. 


In the past few years, however, the aver- 
age income yield from suitable investments 
has dropped to nearer 3%, so that, to pro- 
duce income equal to the income tax ex- 
emption, there would be required an invest- 
ment of about $65,000. Even this leaves no 
margin for investment costs, losses, income 
fluctuations and federal income and local 
forms of taxation. A reasonable margin of 
safety would raise the supporting capital 
requirement to about $100,000. 


Even this is the minimum and does 
not consider the economic status to which 
the family has been accustomed. It is a 
well-established principle of estate law that. 
a widow’s exemption and a child’s exemp- 
tion, for at least a year for the purpose of 
debt priority, should be sufficient to afford 
them support and maintenance in the man- 
ner of life to which they have been accus- 
tomed. The payment of these allowances as 
a matter of settled legal principle takes 
precedence over the debts of the decedent 
or other distributions out of his estate. 


Much the same principle should be ap- 
plied and has been applied in determining 
the priority of the exemption for widows 
and children in death tax statutes. A liber- 
al exemption makes the effect of the first 
rate or the first few rates more rationally 
progressive and distinctly moderate as ap- 
plied to the first brackets above the exemp- 
tions. 

Repeal of the “additional” estate tax 
will automatically restore the estate tax 
exemption to $100,000. 
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(c) Elimination of problems 

Excessively high estate tax rates dis- 
rupt the family’s economic position, stim- 
ulate evasion and produce harmful effects 
upon enterprise. When estate tax rates 
become unreasonable, every dollar or prop- 
erty included in the gross estate becomes 
important. Minor defects in the law are 
magnified and injustices become real. Un- 
der. moderate tax rates these injustices 
become less important and fewer “prob- 
lems” require legislative solution. 

The Federel estate and gift taxes are 
probably more costly to administer than all 
other Federal excise taxes combined. Cer- 
tainly these taxes engender more litigation 
than other excises. It seems doubtful that 
the amount of tax collected is worth the 
delay and cost to the Government (and the 
taxpayer) when all administrative costs 
are taken into consideration. 


(d) Repeal will preserve tax base 

We should be just as concerned with fu- 
ture tax capacity as with present revenues. 
The estate tax is essentially a tax that must 
be paid by disposition of capital, and if cap- 
ital is dissipated through excessively high 
estate tax rates, the tax base (the capital 
which produces income subject to taxation) 
becomes lost in benefit to future genera- 
tions. While it is important to design our 
present tax plans so that the present gen- 
eration will pey for as much of the war 
expenditures as possible, future genera- 
tions will have their burden in paying the 
larger portions of such expenditures which 
are financed by Government borrowings. 

Estate taxes force the second generation 
to pay twice: first, through loss of income 
caused by the capital levy involved in the 
estate tax, and second, in that generation’s 
proportionate share of current taxes im- 
posed at some future date to pay the loan. 
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If, through excessively high income tax- 
es, the building of wealth through produc- 
tive enterprise is prevented, and if, through 
excessively high death taxes, such wealth 
as has already been accumulated is shifted 
from productive enterprise, there will come 
a time when comparatively little accumulat- 
ed wealth will remain in productive enter- 
prise. No farmer can maintain a fruit crop 
by cutting down productive fruit trees. 


(e) Advisable total burden of death duties 


About twenty years ago, with the coop- 
eration of the Treasury Department and 
the various state governments, there was 
formed a national committee in inheritance 
taxation, of which the writer was a mem- 
ber. After several years of study this com- 
mittee concluded that the total burden of 
death duties, Federal end state, should in 
no case exceed 15% of any estate. 


As an outgrowth of the study made by 
that committee, Congress reduced the Fed- 
eral estate tax by an 80% credit for state 
death duties paid. This, in effect, reduced 
the total Federal field to less than 20%. 
The conclusions reached, however, were 
mostly forgotten and most of the 80% cred- 
it effect was removed during the legislation 
of 1930-1940. These conclusions are as 
sound now as they were then. A return to 
these sound principles can easily be ac- 
complished by repeal of the “additional” 
estate tax, prior to abandonment of the 
death tax field by the Federal Government. 


New York Trust Division 
Appointments 


George C. Barclay, chairman of the Trust 
Division of the New York State Bankers As- 
sociation, and vice president of City Bank 
Farmers Trust Co., has appointed the follow- 
ing committee chairmen: 

Trust Policies: Aurie I. Johnson, vice pres- 
ident, First Trust & Deposit Co., Syracuse. 

Costs and Operations: William T. Haynes, 
vice president and secretary, Marine Mid- 
land Group, Inc., Buffalo. 

Trust & Estate Laws: Bernard A. Gray, pres- 
ident, Northern New York Trust Co., Water- 
town. 

Trustees’ Investments: Bascom H. Torrance, 
vice president, City Bank Farmers Trust 
Co, BX. CG. 

Common Trust Funds: Baldwin Maull, vice 
president, Marine Midland Trust Co., N. 
a 

Accounting Study Group .(informal): Robert 
A Jones, vice president, Guaranty Trust 
Co., N. Y. C. 
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Income Tax 


Income of alimony trust chargeable to 
wife-beneficiary. Pursuant to a separation 
egreement executed in 1925, a trust was 
created by taxpayer for his wife and son 
with a lump sum contribution of $30,000. 
The divorce decree, subsequently entered, 
was silent respecting the question of ali- 
mony. The Court, however, approved the 
1925 trust arrangement. The Commissioner 
contended that taxpayer-husband was tax- 
able on the income of the trust. HELD: 
Where the state law takes cognizance of a 
trust agreement which discharges a hus- 
band from further support obligation to his 
wife, the husband is not taxable on the in- 
come. Inasmuch as the taxpayer could only 
revest himself with the corpus upon obtain- 
ing the consent of his wife and she pos- 
sessed a substantial adverse interest, the 
finding could not be otherwise. Powell v. 
Comm., T.C. Memo Dkt. 4334, Dec. 11, 1946. 


Distributable income taxable to benefi- 
ciaries, where estate kept open unnecessar- 
ily. The last outstanding claim against de- 
cedent’s estate was settled in 1937. Defi- 
ciencies were assessed in 1940 against tax- 
peyers as beneficiaries of undistributed in- 
come arising from the residuary estate. The 
estate was kept open without justifiable 
reason. HELD: Under Section 162(b) of 
the Code, an estate cannot be held open to 
effectuate Federal income tax savings, 
merely because the state law permits this, 
where such action will prejudice the Treas- 
ury’s income tax position. Chick v. Comm., 
7 T. C. No. 163, Dec. 31, 1946. 


Income not available for distribution held 
not currently distributable. Residue of de- 
cedent’s estate was bequeathed to trustee 
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with directions to distribute income to de- 
cedent’s wife, brother and sister as life 
beneficiaries. Subsequent to executor’s qual- 
ification, decedent’s wife dissented from the 
will, acquiring the statutory dower right of 
one-third of real estate and one-third of 
personalty. The court’s decree setting aside 
the one-third interest for the wife was not 
entered until the following taxable year. 
HELD: The income received by the execu- 
tor during the taxable year to which the 
beneficiaries of the trust, other than the 
testator’s wife, were entitled, was not de- 
ductible under Section 162(b) of the Code. 
Such income did not comprise income of an 
estate “to be distributed currently,” as con- 
templated under the law. First National 
Bank v. Comm., 7 T. C. No. 164, Dec. 31, 
1946. 


Dividends on corpus where trust com- 
mitted to reduction of grantor’s debt tax- 
able to grantor. Grantor created two trusts 
in 1939 consisting of certain stock for the 
benefit of his two sons. The transfer was 
made subject to an existing indebtedness 
and to a prior lien. The trustees were em- 
powered under the indenture to “spend all 
or any part (of the net income) * * * for re- 
duction of lien or encumbrances against the 
trust estate * * *.” During the life of the 
trust, the income could be pzid to the bene- 
ficiary and, upon its termination, the cor- 
pus, and all accumulations, were to pass to 
the beneficiary. $60,000 in dividends having 
been paid on the stock in question for the 
taxable years 1939 and 1940, and income 
on the same having been reported by the 
trust, the Commissioner assessed a defi- 
ciency to the grantor. HELD: The grantor 
committed the trust (at the discretion of 
the trustee) to a payment of dividends on 
the stock to a creditor. Since the trustees 
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did not possess a substantial adverse inter- 
est, these dividends must be considered to 
be taxable to the grantor as income con- 
structively received. Loeb v. Comm., C.C.A.- 
7, Dec. 20, 1946. 


Assignment of income in exchange for 
release of interest deductible item by estate. 
Decedent assigned $100 a month, to be de- 
rived from real estate rentals, to his daugh- 
ter for life, in exchange for her releasing 
all interest in his estate. Decedent having 
died in 1932, and $1,200 having been paid 
by the estate to the daughter during ad- 
ministration, a deduction was taken by the 
estate. Commissioner disallowed. HELD: 
Deduction allowed. The agreement between 
decedent and-his daughter comprised some- 
thing more than an assignment of future 
income. It effectuated a transfer of a prop- 
erty interest and, therefore, the payments 
to her are to be excluded from the income of 
the estate. Estate of Laughlin v. Comm., 8 
T. C. No. 4, Jan. 16, 1947. 


Alimony payments not deductible by de- 
ceased husband’s estate. Decedent and wife, 
contemplating divorce, entered into an 
agreement under terms of which decedent 
agreed to pay her $800 per month so long 
as she remained unmarried and $300 per 
month for life in the event of her remar- 
riage. This agreement became part of the 
divorce decree subsequently entered. The 
wife did not remarry, and the executor for 
decedent’s estate paid her $9,600 in 1942, 
claiming a deduction therefore under Sec- 
tion 23(u). HELD: Section 23(u), added 
by Section 120 of the 1942 Act, applies to 
spouses who actually expend sums for ali- 
mony and support pursuant to decrees of 
divorce and separate maintenance. The de- 
duction does not prevail in favor of an es- 
tate of a deceased spouse. Estate of Laugh- 
lin v. Comm., 8 T. C. No. 4, Jan. 16, 1947. 


Single premium annuities purchased for 
executive employees fully taxable in year 
of purchase. In 1941, a corporation adopted 
a resolution authorizing the purchase of 
single premium refund annuity contracts 
for each of three executives “as further 
compensation for valuable services ren- 
dered.” Pursuant to the resolution, three 
policies were procured and the sums thus 
expended were deducted as current business 
expenses in the corporate income tax re- 
turn for 1941. The annuitants had the right 
to change the beneficiaries, but they could 
not assign, alienate or commute the con- 
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tracts. The policies possessed no loan or 
surrender values. They provided that pay- 
ments to each of the three annuitants were 
to begin in the following year. Petitioners 
reported no income in 1941, but did report 
the payments received during the years 
1942, 1943 and 1944. Urging that the pre- 
miums paid for the annuities comprised 
taxable income to the three executive em- 
ployees in 1941 the Commissioner assessed 
deficiencies for that taxable year. HELD: 
Assessments sustained. The sums expended 
for the annuities constituted “further com- 
pensation for valuable services rendered.” 
While the petitioners were not clothed with 
the option to receive cash instead of the an- 
nuities, the annuity contracts conferred 
economic benefits upon said annuitants 
which was additional compensation, equiva- 
lent to cash. The petitioners were not justi- 
fied in reporting the full amount of the an- 
nuity sums received in the years 1942, 
1943 and 1944. The full amount of the pre- 
miums expended in their respective be- 
halfs was reportable as income by them in 
the taxable year 1941. Hackett v. Comm., 
C.C.A.-1, Dec. 18, 1946. 


Estate Tax 


Stock interest passing to survivors under 
trust upon decedent’s death not includible 
in gross estate. Decedent created a trust 
with stock of a family corporation with in- 
come payable to herself, her husband and 
three sons for life. The husband was trus- 
tee. Upon the death of the respective bene- 
ficiaries, the corpus was to be distributed 
to the children or heirs at law of the three 
sons. Under the terms of the trust, upon the 
death of the grantor in 1941, her interest 
passed to the surviving beneficiaries. 
HELD: Decedent’s shares did not comprise 
part of her taxable estate either under Sec- 
tion 8l1l(a) or Section 811(c). The dece- 
dent’s death was not the “intended event” 
enlarging the estate of any of the benefi- 
ciaries. Neither the fact that it was uncer- 
tain until the time of her death who the 
surviving beneficiaries would be, nor the 
fact that there existed a remote possibility 
of reversion in favor of her estate by oper- 
ation of law was sufficient to make her in- 
terest taxable. Gillespie v. Comm., 5 T.C.M., 
Dec. 5, 1946. 


Grantor’s right to appoint, revoke and 
accelerate trust makes corpus includible in 
estate. Decedent created a trust in 1927 des- 
ignating his wife and children as benefi- 











ciaries of life incomes, and appointing him- 
self as trustee. Upon the death of any bene- 
ficiary, decedent, as trustee, could in his 
discretion transfer such beneficiary’s inter- 
est to his appointees or heirs-at-laws, or re- 
tain such interest for beneficiary’s distribu- 
tees. Trustee could also transfer any bene- 
ficiary’s interest in the corpus absolutely, 
at any time. HELD: Because of grantor’s 
discretionary right to appoint, amend or 
revoke the trust, the entire corpus was in- 
cludible in his gross estate under Section 
811(d) (2). Estate of Davis v. Comm., 5 
T. C. M., Dec. 11, 1946. 


Insurer not liable to income beneficiaries 
for estate taxes paid by them under annuity 
contract. In 1928, decedent paid a single 
premium of $945,000 to an assurance com- 
pany for an annuity on the life of her son. 
Upon the son’s death, $900,000 was to be- 
come due but be retained by the assurance 
company for the purpose of paying the in- 
terest thereon to decedent’s four children 
and their respective spouses. Upon the 
death of the last of these beneficiaries, the 
said $900,000 was to devolve to the issue of 
decedent’s children. Decedent was _sur- 
vived by three sons and a daughter possess- 
ing an interest in the life contract. Commis- 
sioner asserted a deficiency in estate taxes, 
contending that the value of the annuity 
contract (determined to be $900,000 at de- 
cedent’s death) was includible in decedent’s 
estate. The sum of $165,000 was accepted 
in compromise of the claim. After dece- 
dent’s children arranged to pay the estate 
taxes due from them, they sought contribu- 
tion from the assurance company, citing 
the fact that if they were not reimbursed, 
the entire burden of the estate tax, in the 
amount paid, would have been assumed by 
the income beneficiaries while the contin- 
gent beneficiaries, who would ultimately 
be entitled to the principal, would not be 
liable for any portion of the tax. HELD: 
For the defendant. A mere debtor-creditor 
relationship existed between the assurance 
company and the beneficiaries under the 
contract. The company wes not subject to 
any liability or obligation to pay the estate 
tax deficiency, nor to reimburse the income 
beneficiaries. The company is not a trans- 
feree or a trustee within the meaning of 
Section 827 of the Code. The Federal estate 
tax is a burden upon the estate as a whole 
rather than against individual distribu- 
tions. Merely because liability for the en- 
tire tax is assumed by those entitled to in- 
terest payments only does not obligate the 
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company in its relationship to such benefi- 
ciaries with respect to proceeds directed to 
be distributed to secondary beneficiaries. 
Hughes v. Sun Life Assurance Co., C.C.A.- 
7, Dec. 24, 1946. 


Remote possibility of reverter sufficient 
to cause inclusion of entire corpus. Grantor 
created an inter vivos trust in 1920. Under 
the terms of the trust, the beneficiaries 
could not enjoy full benefit of the corpus ex- 
cept upon some of them surviving the gran- 
tor. The indenture provided that if all of 
the beneficiaries predeceased the grantor, 
the trust would terminate. Commissioner 
opposed the contention that a vesting of in- 
terest of the beneficiaries occurred (as in a 
testamentary trust) sufficient to avoid in- 
clusion of the corpus in the decedent’s 
gross estate at death under Section 811(c). 
The Tax Court having ruled in favor of de- 
cedent’s estate, the Commissioner appealed. 
HELD: For the Commissioner. Under .a 
will, the conditions upon which an interest 
vests or does not vest are clear at the time 
of the death of the testator. Under an inter 
vivos trust, these conditions are not neces- 
sarily present at the time the instrument is 
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executed. Here, as a condition precedent to 
the beneficiaries’ enjoying the corpus, all 
had to survive the settlor. This condition 
left the door open in such manner as to 
clothe the grantor with a clear possibility 
of reverter within the purview of the Field, 
Fidelity Co., and Hallock cases. Complete 
and unqualified enjoyment of the corpus of 
the trust by the beneficiaries was so pre- 
vented until the grantor’s death as to make 
the full amount of the corpus includible in 
his gross estate, under Section 811(c). 
Comm v. Estate of Spiegel, C.C.A.-7, Dec. 
28, 1946. 


Revenue Bureau Rulings 


Trustees’ commissions from corpus de- 
ductible by trust and not by beneficiary. 
Pursuant to state law, commissions were 
paid to a trustee from the corpus of a testa- 
mentary trust. Under Section 24(d) of the 
Code and Section 29.24-8 of Income Tax 
Regulations 111, in determining income dis- 
tributable to a beneficiary of a trust, re- 
sort must be had to the instrument creating 
the trust and to the state law which applies 
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in the administration of such trust. Accord- 
ingly, where commissions are paid from 
the corpus of a testamentary trust to a 
trustee, pursuant to the state law, such 
commissions are deductible in computing 
the net income of the trust. Section 24(d) 
of the Code applies, however, in determining 
the taxable income of a life beneficiary of 
a testamentary trust. Where such benefi- 
ciary is entitled, under the local statute, as 
applied to the trust indenture itself, to the 
trust income without reduction for commis- 
sions chargeable against the corpus, the in- 
come thus distributed to such beneficiary 
is fully taxable to him. I.T. 3830, 1946-26- 
12460 (p.5). 


Estate tax questions concerning enemy 
alien nationals referred to Office of Alien 
Property. Advice was sought with respect 
to the procedure to be followed relating to 
estate taxes which might possibly be due 
from enemy aliens. It was pointed out that 
numerous open accounts of German and 
Japanese nationals exist without knowledge 
of whether or not such nationals are pres- 
ently dead or alive. It was ruled that such 
cases should be handled directly with the 
Office of Alien Property, where that office 
issues an order vesting title to an account 
in the United States (1) in the case where 
the owner may be dead, but no knowledge is 
had concerning this fact, and (2) where 
knowledge of the death of the owner is had, 
but time has not permitted the filing of an 
estate tax return and the payment of the 
tax. In such cases, the Commissioner of In- 
ternal Revenue will take up the estate tax 
liability questions directly with the Office 
of Alien Property. Special Ruling signed 
by D. S. Bliss, Dep. Com., Jan. 2, 1947. 


P.S. No. 58. The one year term premiums 
referred to in the third paragraph of Sec- 
tion 29.165-6 of Regulations 111 for the 
purpose of computing the cost of the insur- 
ance to be included in the employee’s tax- 
able income may be determined on a basis 
consistent with the basis of the net cost, 
i. e@., gross premium less dividend under 
the contract. One year term premiums com- 
puted on such a basis may be considered 
as based upon the rates of the company is- 
suing the contract and may accordingly be 
used for the purpose referred to. 


The proposed new regulations on the 
Clifford doctrine are discussed in the ar- 
ticle by Professor Casner at page 233 of 
this issue. 
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ASSETS — Administration — Administra- 
tor May Not Purchase Lands of the Es- 
tate at a Foreclosure Sale 


North Carolina—Supreme Court 


Pearson v. Pearson, 227 N. C. 31. 


Administrator went into possession of farm 
lands belonging to the estate and continued 
the farm operations under order of court. The 
lands were subject to a mortgage executed by 
the owner. Thereafter, the mortgage was fore- 
closed and the trustee executed foreclosure 
deed to the administrator individually. Ad- 
ministrator never filed any final report. He re- 
mained in possession of the land for more than 
fifteen years after execution of trustee’s deed 
and at his death, administrator willed the 
lands to his wife. Heirs of former owner in- 
stituted suit against the widow of administra- 
tor claiming title to the land. 


She pleaded (1) statutes of limitations, (2) 
estoppel by release, (3) seven years possession 
under color, and (4) laches. 


HELD: An administrator who goes into 
possession of lands of the estate under a court 
order permitting him to continue the farm 
operations thereon, and purchases the land at 
a foreclosure sale of the mortgage thereon, 
nothing else appearing, holds title as a trustee 
for the estate, and his purchases will be set 
aside as a matter of course at the instance 
of the interested parties. A trustee who ac- 
quires an outstanding title adverse to that of 
his cestuis que trustent is considered in equity 
as having acquired it for their benefit and 
cannot set it up as his own. Such a purchase, 
whether directly or indirectly, and however 
fair, is fraudulent in law. The rule which pro- 
hibits an executor or administrator from pur- 
chasing at his own sale applies where the sale 
is brought about by another. 


Co-FIDUCIARIES — Court Will Not Advise 
Trustees 


New York—Supreme Court, New York County 
In re Hewitt, 65 N.Y.S. 2d 695. 


The corporate co-trustee of an inter vivos 
trust, differing with the individual co-trustee 
as to the advisability of foreclosing a mortgage, 
petitioned the court for an order directing the 
trustees to foreclose. 

HELD: Application denied. Where both trus- 
tees are experienced in matters of this nature, 
the court will not resolve the problem on which 
they have in good faith differed. It is a bus- 
iness decision resting within the province of 
the trustees. 


DISTRIBUTION — Beneficiary Having Sole 
Interest Entitled to Termination of Trust 


New Jersey—Court of Chancery 
Ampere Bank & Trust Co. v. Esterly, 49 A (2d) 769. 


Under decedent’s will, one-fifth of the residue 
of her estate devolved in trust to her nephew 
who was to receive the net income and be em- 
powered to withdraw up to 10% of the corpus 
in any 12-month period. Upon his death the 
principal of the trust was to pass to his 
estate. Immediate distribution of the entire 
one-fifth share of the residuary estate having 
been sought by the nephew, the complainant 
sought instructions from the Court. 

HELD: One-fifth of the residuary estate 
vested in decedent’s nephew as sole beneficiary. 
No ambiguity respecting the testatrix’s inten- 
tion exists. By the terms of her will, she 
indicated that the bequest to her nephew was 
to be without restriction or limitation. No 
direction against alienation by the beneficiary, 
nor provisions to protect him from his own 
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acts of improvidence, are contained in the 
will. “The authorities are in harmony to the 
effect that no doubt can exist as to the power 
and duty of this court to decree the termination 
of a trust where all the objects and purposes 
of the trust have been accomplished, where 
the interests under it have all vested, and where 
all the parties beneficially interested desire 
its termination.” 


DISTRIBUTION — Priorities Between Gen- 
eral and Residuary Legacies 


California—District Court of Appeal 
Estate of Kimmis, 77 A.C.A. 242 (Dec. 12, 1946). 


Kimmis’s will, after bequeathing his house- 
hold furniture and furnishings, gave his resid- 
uary estate, not exceeding one-half, to Kalama- 
zoo College. He then bequeathed “from such 
portion of my estate as shall remain the fol- 
lowing: ...” (Here followed a list of collateral 
relatives and strangers who were given cash 
bequests in various amounts.) All the residue 
of the estate was given 22% to each of three 
nieces and nephews, and 22% and 12% to two 
strangers. The court ordered the legacies in 
specific amounts paid before distribution to 
Kalamazoo College of one-half the residue. 


HELD: Order affirmed. Under Section 751 
of the Probate Code the general legacies 
ranked ahead of residuary gifts. 


DISTRIBUTION — Rights of Widow and 
Child in Fraudulent Transfers 


New York—Supreme Court, Kings County 
Hirschfield v. Ralston, 66 N.Y.S. 2d 59. 


Suit was brought by decedent’s widow and 
daughter individually, and by the latter also 
as administrator, to recover assets of de- 
cedent’s estate claimed to have been trans- 
ferred by the decedent during his lifetime with 
intent to defraud the plaintiffs of their rights 
as intestate distributees under the Decedent 
Estate Law. Defendant moved to dismiss the 
complaint on the ground that it did not state 
a cause of action. Defendant argued that the 
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widow had no cause of action since the decedent 
had died intestate; that as to the daughter no 
cause of action existed since the decedent 
could at any time disinherit her; and, finally, 
that the complaint set forth real and not il- 
lusory transfers. 


HELD: Motion granted with leave to widow 
to file an amended complaint. Under Sections 
18 and 83 of the Decedent Estate Law certain 
rights in the property of which a deceased 
spouse died seized are given to the surviving 
spouse. Such rights may not be destroyed by 
transfers under which the grantor retains con- 
trol of his property during his life but which 
upon death passes the property to others than 
those entitled to receive them under the statute. 
The defendant contended that the suit must 
fail because the decedent died intestate. The 
court observed that while this contention seem- 
ed sound under Murray v. Brooklyn Savings 
Bank, and Inda v. Inda, it nevertheless ap- 
peared from the affirmance of the Court of 
Appeals in Burns v. Turnbull, that “an action 
for a spouse’s intestate share, predicated upon 
an illusory transfer in fraud of marital rights, 
need not involve an election to take against a 
last will and testament. The attack against 
the transfer may proceed even though the 
transferor died intestate.”’ Since, however, the 
complaint fails to show that the transfers 
under attack were illusory, the widow’s and 
administrator’s causes of action must be dis- 
missed with leave to serve an amended com- 
plaint. 

The cause of action brought by the daughter 
individually must be dismissed. Her right to 
the father’s estate, being merely an expectancy, 
does not ripen into a property right if the 
father, regardless of the nature of the trans- 
fer, sells or gives away his property. A father 
can at all times disinherit his child. 


DISTRIBUTION — Right of Adoptive Par- 
ents’ Kindred to Inherit from Adopted 
Child. 


Oregon—Supreme Court 


Oregon State Land Board v. Fallas, 
Sheets 27. 


44 Ore. Adv. 


Adopting parents predeceased adopted child, 
leaving him an estate. Later the adopted child 
died leaving no wife or issue. This action was 
brought by the widow of the adopting father 
(she not being the adopting mother) and the 
son of the adopting mother by a previous mar- 
riage, they claiming to be the sole heirs at 
law of the adopted child. Issue as to whether 
under the Oregon statute regarding inher- 
itance, an adopted child is in a legal sense a 
relative, not only of its adoptive parents, but 
as well of its adoptive parents’ kindred. 

HELD: No. Property escheats to the state. 
An adopted child under Oregon statute is not 
the heir of his adoptive parents’ kindred, and 
the statute does not confer on the kindred of 





an adoptive parent the right of inheritance 
from his adopted child. Generally speaking, 
the right to inherit is reciprocal and equiv- 
alent. The adoption statute is in derogration 
of the common law, therefore must be strictly 
construed. Legislature showed no intent to 
confer such a right of inheritance. The step- 
mother could not take because she was not 
the “mother” of the adopted child within the 
meaning of the statute covering descent and 
distribution. 


DISTRIBUTION — Trustee’s Discretion over 
Payments — Vested or Contingent In- 
terest 


Pennsylvania—Supreme Court 
Nicholson Estate, 355 Pa. 426. 


Testator’s “home-made” will gave residuary 
estate to a friend “to be kept in trust for his 
(the friend’s) two boys to be given to them in 
his discretion.” At date of will, the boys were 
19 and 22; both were unmarried, and both en- 
tered military service before testator’s death. 
Thereafter, the elder one married and was 
killed in service. The trustee, in his discretion, 
paid one-half of the cash in the trust to the 
widow, but refused to make any further dis- 
tribution to her. The widow, as administra- 
trix, claimed one-half of the trust on the 
ground that her husband had a vested equit- 
able interest, with the trustee’s discretion 
limited to determining the time and manner 
of payment. The trustee maintained that his 
discretion extended to what he should pay, 
and, therefore, the deceased boy’s share was 
not transmissible at his death and remained 
part of the trust estate. The lower court 
thought that the gift was an equitable fee 
in the boys and that the discretion conferred 
to the trustee did not cut down the gift, but 
because of contrary decisions of the Appellate 
Court, the lower court felt obliged to reject 
the claim. The widow appealed. 


HELD: Reversed. The view suggested but 
not followed by the lower court was adopted, 
and the phrase “to be givensthem at his dis- 
cretion” was held to refer to the time and 
manner of payment. The authority for the 
court’s view was Section 155 of the Restate- 
ment of Trusts and Scott on Trusts, Section 
155. Prior cases to the contrary were dis- 
tinguished on the basis of circumstances sur- 
rounding the execution of the will. The court 
inferred that the testator had in mind the 
multitude of uncertainties which the two boys 
faced in time of war, so that his intention 
was to confer discretion as to the time and 
manner of payment and not what, if any- 
thing, should be paid to them. The Court, 
therefore, concluded that the deceased boy 
had an equitable fee of one-half of the trust, 
and upon his death, the discretion of the 
trustee with respect to his share terminated. 
His share, less the amount previously paid to 
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the widow, was awarded to his personal repre- 
sentative, and the other share continued in 
trust. 


INVESTMENT POWERS — Discretionary 


Powers Include Right to Invest in Non- 
Legals 


Pennsylvania—Supreme Court 
Carr Estate, 355 Pa. 438. 


Will invested executors and trustees “with 
full power, authority and discretion as to the 
purchase, sale and investment of all principal 
of my estate.” The adjudication of the lower 
court upon the executor’s account awarded the 
principal to the trustee with direction to the 
trustee to dispose of the non-legal securities, 
which testator had owned at death, and to 
make investments only in securities on the 
legal list. The reason for this direction was 
that the authority granted was susceptible of 
several meanings and, therefore, too equivocal 
and conjectural to sustain unlimited investment 
powers. The life tenants and trustees appealed. 


HELD: Reversed. Although recognizing that 
the presumption is against the power to invest 
in non-legals, and that such power must clearly 
and unequivocally appear, the discretion grant- 
ed was free from conjecture and extended to 
and included what securities were to be bought, 
sold, invested in, or retained. If the discretion 
were limited merely to the purchase and sale 
of securities, the clause itself would be super- 
fluous, since the trustee already possessed that 
authority under the law. 


INVESTMENTS — Executors Not Surcharge- 
able for Retaining Stocks, Including 
Own, in Falling Market 


Ohio—Court of Appeals 


( Motion to certify overruled by Supreme Court) 
In re Estate of Stafford, 46 O.L.A. 260. 


Decedent died August 15, 1929, naming The 
Union Trust Company, his son and his son-in- 
law co-executors and co-trustees under his will. 
The estate, which consisted almost entirely of 
stocks in various corporations, was inventoried 
in excess of three-quarters of a million dollars. 
Decedent had been an officer and director of 
the trust company and a substantial portion 
of his estate consisted of stock in that com- 
pany. The executors continued to retain the 
stocks received from the testator through June 
15, 1933, on which date the Superintendent of 
Banks took over the trust company for liquida- 
tion and by which date also the estate had be- 
come worthless. 

Action was thereupon filed in the Probate 
Court to surcharge the executors and trustees 
for retaining stocks generally in the face of a 
falling market until they became worthless and 
on the additional ground that the retention 
of stock of the corporate executor and trustee 
in and of itself constituted self-dealing. 
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HELD: The executors were guilty of neither 
actual fraud, negligence nor culpable bad 
judgment in retaining stocks generally nor 
were they guilty of any breach of the duty of 
undivided loyalty in retaining the stock of the 
corporate executor and trustee until it became 
worthless. In reaching these conclusions the 
Court stated in part as follows: 


“Error in judgment shown by later developments 
would have entailed bitter criticism of the action taken 
in either event. If the stocks had continued to rise 
after sale by the executors they would have been 
charged with the same bad faith of which they are 
now accused because they did not sell in face of the 


later falling market.”’ 
** * * 


“The facts show a situation where a high officer of 
the Trust Company, in which he had invested a consid- 
erable portion of his fortune, saw fit in drawing his 
will to make such Trust Company one of his executors 
and trustees with his son and son-in-law. He gave it 
the power to cast a deciding vote in case of a differ- 
ence of opinion between the individual executors. The 
testator died retaining this confidence both in the 
value of the estate stocks and his named executors and 
trustees. It will be noted that the confidence of the 
testator extended even to permitting the Trust Com- 
pany to act as ‘sole executor or trustee’ in the event 
of resignation or death of other executors or trustees. 

“Of course, the decisions in the Binder and Stone 
cases had not been written in 1929. Apparently, how- 
ever, the fears for the effect of dual loyalty entertained 
by the Supreme Court were not shared by the testa- 
tor. No reason appears for extending the conclusions 
announced in the Binder and Stone cases to situations 
not covered by the facts furnishing a setting for such 
decisions. 
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“This court is not prepared to say that the mere re- 
tention of the stock of a Trust Company, by such 
Trust Company, acting as one of three executors, all 
of whom agree in considering it for the best interests 
of an estate to so proceed, furnishes a basis for the ap- 
plication of the law pronounced in the Binder and 
Stone cases.” 


Powers — Appointment — Donee of Gen- 
eral Power May Create Trust With Life 
Estate and New Power of Appointment 


Massachusetts—Supreme Judicial Court 
Garfield v. State Street Trust Co., 1947 A.S. 123. 


The original donor created a voluntary trust 
in 1898 for the benefit of his four children for 
their lives and the life of the survivor. On the 
death of any child leaving a surviving spouse 
or issue, such child had a general power of 
appointment by will, both as to his share of 
the income while the trust lasted and his share 
of the principal on the death of the survivor. 
One of the sons, George, died in 1927, leaving 
a widow, E, but no issue. The trust ended in 
1946 on the death of the surviving child of the 
donor. 

By his will George gave all his individual 
estate to his wife, E, and provided that all 
property over which he had any power of ap- 
pointment should go to the State Street Trust 
Co. in trust. The terms of the trust were to 
pay the income to E as long as she lived and 
on her death to pay the principal as she might 
by will appoint. E died in 1944, and by her 
will, purporting to exercise any power of ap- 
pointment she might have, she gave her estate 
to trustees to pay annuities to her brother, his 
wife, and her nephew (all living when the 
original trust was created) and on their deaths 
to distribute the principal among several char- 
ities. 

HELD: First, as a matter of interpretation, 
the respondents (who would take in default 
of appointment) were wrong in their claims 
that George did not intend to give E a power 
to appoint his share of the income under the 
original trust and that her power to dispose 
of the principal was conditioned on her being 
alive when the trust terminated. 


Second. George’s will did not exceed the 
limits imposed by the donor or the law. Sub- 
ject to the condition that he leave a wife or 
issue, he had complete ultimate control of 
the property. The donee of a general power 
can exercise it by creating a new power if he 
does not violate the rule against perpetuities. 
The case of Boston Safe Deposit & Trust 
Co. v. Prindle, 290 Mass. 577, was distinguish- 
ed on the ground that there the donee of the 
power delegated the power to select bene- 
ficiaries. Accordingly, there being no conten- 
tion that George’s exercise of the power vio- 
lated the rule against perpetuities, since E was 
living when the original trust was created, 
George’s power was validly exercised by him 
as to both income and principal. 





Third. The exercise of her power by E was 
valid, and did not violate the rule against 
perpetuities (as all the appointees were living 
when the original trust was created). The 
language of her will showed an intent to 
exercise it, and the fact that she directed 
that a portion of the trust fund, although only 
an estate in expectancy, was to be applied 
to clause sixth of her will (payment of debts, 
etc.) was not inconsistent with the exercise 
of the power. 


PowERS —- Limitations — Lease After Ex- 
piration of Trust 


Oregon—Supreme Court 
Grandy v. Robinson, 43 Ore. Adv. Sheets 451. 


Suit by beneficiaries of an expired trust 
for a decree declaring that the tenant of the 
trustee had no right to enter on realty after 
expiration of lease and remove crops planted 
by the tenant during the lease. Testator had 
contracted to sell the farm land prior to exe- 
cution of his will which directed that the pro- 
ceeds of the sale be placed in trust until his 
youngest child should arrive at the age of 
twenty-five. Purchaser defaulted, whereupon 
trustee leased the property to defendant on a 
share cropper basis and used the income to 
pay down the mortgage. Lease was to expire 
in March 1946 and trust was to expire in 
May 1946. Trustee entered oral agreement 
with defendant that if defendant would sow 
wheat in the fall of 1945 then he would be 
permitted to harvest the wheat after the 
expiration of the lease and retain his share 
of the.crop. Trustee was father-in-law of 
defendant, and was appointed by the court 
when the original trustee resigned after de- 
fault of purchaser. 


HELD: Decree in favor of defendant affirm- 
ed. Ordinarily, when a trust is terminable at 
a fixed period, the trustee cannot properly 
lease the trust property for a term extending 
beyond the period of the trust. In this case the 
trustor made no provision to clothe his original 
trustee with the power to lease the property; 
however, the present trustee was appointed 
by the court with approval of the beneficiaries 
and it is from that order that the trustee 
derived his powers to lease. Even though the 
beneficiaries failed to give consent, the court 
had the authority, in providing for the carry- 
ing out of the ultimate intentions of the 
trustor, to permit sufficient variation from his 
original scheme to meet the necessities of the 
situation. 


AT THE ANNUAL MEETING of The Life Insur- 
ance Trust Council of North Jersey held last 
month in Newark, Roswell Magill, former Un- 
dersecretary of the Treasury, discussed the 
“Federal Fiscal Outlook.” 
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REAL PROPERTY — Future Interest — Re- 
vocation of Voluntary Conveyance of 
Future Interest 


North Carolina—Supreme Court 
Pinkham v. Mercer, 227 N. C. 72. 


In 1936, the owner of several tracts of land 
executed a deed of voluntary conveyance by 
which future interests in the land were limited 
to persons not then in being. At that time, a 
statute was in force, providing in part as 
follows: 

“The grantor in any voluntary conveyance in which 

some future interest in real estate is conveyed or lim- 
ited to a person not in esse may, at any time before he 
comes into being, revoke by deed such interest so con- 
veyed or limited. This deed of revocation shall be regis- 
tered as other deeds; and the grantor of like interest 
for a valuable consideration may, with a joinder of a 
person from whom the consideration moved, revoke 
said interest in like manner.” 


In 19438, the former statute was amended to 
add the following provision: 

‘Provided, further, that this section shall not apply 

to any instrument hereafter executed creating such a 
future contingent interest when said instrument shall 
expressly state in effect that the grantor, maker, or 
trustor may not revoke such interest: Provided, ‘fur- 
ther, that this section shall not apply to any instru- 
ment heretofore executed whether or not such instru- 
ment contains express provision that it is irrevocable 
unless the grantor, maker or trustor shall within six 
months after the effective date of this proviso either 
revoke such future interest, or file with the trustee an 
instrument stating or declaring that it is his intention 
to retain the power to revoke under this section: Pro- 
vided, further, that in the event the instrument creat- 
ing such estate has been recorded, then the revocation 
or declaration shall likewise be recorded before it be- 
comes effective.” 

The voluntary deed of conveyance executed 
by the owner was to his children then living 
with the remainder over to their unborn chil- 
dren. In 1946, following the death of the 
owner, the children of the former owner sought 
to revoke the future interest in the land limited 
to the unborn children of the grantees in the 
deed. In their suit for that purpose they chal- 
lenged the constitutionality of the 1943 Statute 
upon the grounds that it retroactively destroy- 
ed or adversely affected a vested right created 
by the former statute, to-wit: the right to 
revoke the future interest in the land limited 
to persons not in being. 


HELD: The right to revoke a voluntary con- 
veyance of future interests in lands limited 
to persons not in esse is a personal power and 
privilege created by statute and not a vested 
right within constitutional protection. Even 
though the statutory power of revocation of 
a voluntary conveyance be conceded to be a 
vested right, the giving by the statute to the 
grantor of the period of six months after its 
effective date to exercise the right of revoca- 
tion or to file notice of intention to do so, is a 
reasonable limitation, and is constitutional. 


The court points out in its opinion that the 
need of clarification in the first statute for tax 
purposes was pointed out, and the amendment 
foreshadowed, by Professor Lowndes of Duke 
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University Law School, writing upon the sub- 
ject, “Federal Taxation as Applied to North 
Carolina Trusts for Unborn and Unasce- 
tained Beneficiaries,” in 20 N. C. Law Review, 
page 278. 


REAL PROPERTY — Parol Trust in Land 
Valid 


Tennessee—-Court of Appeals 
Cert. denied by Supreme Court. 
Adrian v. Brown, 196 S.W. (2d) 118. 


In 1937 William L. Adrian, Bishop of the 
Catholic Church, engaged Brown and Com- 
pany to acquire land for a church site, and 
Brown accordingly purchased a total of 40 
acres. It was decided that 16 acres of the 
property would be used for the church site 
and that the remaining 24 acres would be 
sold. Brown and Company was employed to 
sell these remaining acres at $24,000. Brown 
and Company persuaded complainant to trans- 
fer title to the 24 acres to said company, and 
this was done, Brown and Company execut- 
ing a deed of trust on the property for $16,084. 

Later Brown and Company devised a scheme 
to sell 24 “Certificates of Interest” in the prop- 
erty, and the certificates were printed. These 
certificates recited that “Brown and Company 
holds title to said twenty-four acre tract for 
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the said Most Reverend Bishop William L. 
Adrian, D.D.,” etc. 

The present suit was by a judgment creditor 
of Brown and Company, seeking to subject by 
execution the 24 acre tract to the satisfaction 
of the judgment. 

HELD: The evidence established a parol 
trust in the land in favor of the Catholic 
Church. An express trust in realty declared 
in parol is good in Tennessee, and parol evi- 
dence of the trust is not inadmissible as tend- 
ing to contradict the terms of a written instru- 
ment unless the language of the instrument is 
such as to exclude the existence of a trust. 
The court said: “Such a trust is enforceable 
except against an innocent purchaser for value 
or a creditor of the vendee who extended 
credit upon the faith of the title standing in 
the name of his debtor, or unless the property 
has been otherwise dealth with as the abso- 
lute property of the grantee by innocent third 
parties.” 


TAXATION — Gift — Transfer to Corpora- 
tion 
California—District Court of Appeal 
Gregory v. California, 77 A.C.A. 34 (Nov. 25, 1946). 


Plaintiff taxpayer voluntarily conveyed real 
property to corporation in which he owned 
40% of stock and his four children and a 
nephew owned the remaining 60% in various 
amounts. In this action to recover gift tax 
paid by plaintiff in connection with the trans- 
fer, judgment for plaintiff reversed. 

HELD: There was an indirect gift to the 
members of plaintiff’s family, including his 
nephew, stockholders in the corporation, and 
plaintiff was entitled to an exclusion for each 
stockholder. Because of plaintiff’s 40% owner- 
ship of stock of corporation there was no 
gift as to 40% of value of property trans- 
ferred. 


TAXATION — Income — Assessment of In- 
come Deficiencies — Limitations 


California—District Court of Appeal 
Mudd v. McColgan, 77 A.C.A. (Nov. 27, 1946). 


In the California Personal Income Tax Act, 
enacted in 1935, it was provided, Sec. 19, that 
“notice of a proposed deficiency tax shall be 
mailed to the taxpayer within three years 
after the return was filed and no deficiency 
shall be assessed or collected with respect 
to the year for which such return was filed 
unless such notice is mailed within such 
period.” Plaintiff paid his 1936 tax on April 
15, 1937. In 1939 the act was amended to sub- 
stitute four in place of three in the statute 
above quoted. The amendatory act further 
provided that it “shall be applied in the com- 
putation of taxes accruing subsequent to 
December 31, 1938.” Franchise Tax Commis- 
sioner in 1940 assessed deficiency in 1936 in- 
come taxes against plaintiffs, who paid the 





tax and brought this suit to recover. Notice 
of deficiency was timely if 1939 amendment 
applied, otherwise not. Judgment for de- 
fendant reversed. 

HELD: Conceding that statutes of limita- 
tions may be validly extended so as to enlarge 
time within which action can be brought on 
pending causes of action, restriction here in- 
volved is not a statute of limitations but a 
condition precedent to imposition of a de- 
ficiency and if not exercised within the time 
limit, not merely the remedy, but the right, 
is lost. 

Even assuming that restriction on assess- 
ment constitutes only a statute of limitations, 
provision of the 1939 act making it applicable 
“in the computation of taxes accruing subse- 
quent to December 31, 1938,” shows that 
extended time granted Commissioner was ap- 
plicable only to taxes accruing subsequent to 
that date. 


The Court did not consider itself bound by 
administrative practice in office of Franchise 
Tax Commissioner or by a ruling of Attorney 
General holding 1939 amendment applicable 
to earlier years. 


WILLS — Construction — Guaranty of 
Minimum Annual Income 


Texas—Supreme Court 
Burney v. Burney, 197 S.W. (2d) 334. 


Decedent had, in his lifetime, set up a 
trust for the benefit of his wife, income pay- 
able to her. By his will, which applied only 
to his one-half interest in the community prop- 
erty and left his wife’s interest in such prop- 
erty unaffected, he provided for a guaranty of 
a “net income annually” to his wife of $12,000 
per year, directing that if in any year her 
net income from the trust and from her one- 
half of the community property should fall 
below $12,000, the deficiency should be made up 
from his estate. However, the will provided 
that any reduction in her income resulting 
from sale by the wife of any of her interest 
in community real estate should reduce the 
guaranty to that extent. The guaranty was 
made a charge upon the decedent’s community 
interest in real estate which was devised to 
trustees, with income payable to relatives 
of the decedent subject to the guaranty. The 
community personalty, other than certain 
items which were left directly to the widow, 
appears to have been divided between the 
widow and the executors. 

Following decedent’s death, the widow made 
gifts for the benefit of her relatives of a 
sizeable amount of personal property belonging 
to her individually, but resulting in reduction 
of her income to an amount below the $12,000 
figure. She sought to invoke the guaranty in 
the will, contending that, since the property 
disposed of by her was her own personalty, 
such disposition could not affect the estate, 
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and that the amount of the guaranty would not 
be reduced by such disposition of her own 
personalty. 


HELD: The guaranty had to be construed 
as relating to the entire income of the widow, 
and by disposal of a large part of the property 
from which her income was derived, she had 
deprived herself proportionately of her right 
to look to the guaranty of an annual income 
of $12,000. 


NOTE: The opinion deals largely with 
facts peculiar to this case, but in what appears 
to be a unanimous decision discusses and ap- 
plies the rules of construction to an interesting 
result. Full understanding of the effect of the 
opinion requires reading of the opinion by 
the Court of Civil Appeals, reported in 192 
S. W. (2d) 161. 


WILLs — Probate — Dependent Relative 
Revocation 


Missouri—Springfield Court of Appeals 
Rice v. Rice, 197 S. W. (2d) 994. 


Action by sisters of the testator, heirs-at- 
law, to contest his will by which he left all 
his property to his wife. The petition alleged 
that the will admitted to probate had been 
revoked by a subsequent will. Proponent-wife 
moved to dismiss the action on the ground 
that the subsequent will, relied upon by con- 
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testants, had not been presented to the probate 
court for probate. The trial court sustained 
this motion, from which an appeal was taken 
to the Supreme Court which transferred the 
cause to the Springfield Court of Appeals. The 
parties agreed that the one issue on appeal 
was whether the petition should have shown 
that the second will had itself been presented 
to the probate court for probate. 


HELD: Judgment reversed and cause re- 
manded with directions to reinstate the case 
on the docket for further proceedings. Evi- 
dence of the execution of the second will was 
properly admissible as evidence of the revo- 
cation of the first will. The petition, setting 
forth a subsequent will in haec verba which 
shows upon its face not only a specific revo- 
cation of all prior wills but also a disposition 
of the testator’s property so inconsistent with 
that of the former will that there was in addi- 
tion an implied revocation of the former will, 
was sufficient to state a cause of action, 
whether or not it was alleged that the subse- 
quent will had or had not itself been offered 
for probate. That the subsequent will itself 
might not be eligible for probate because it 
in turn had been revoked is immaterial. 


The Appellate Court found no Missouri 
cases in point but cited with approval Page 
On Wills (Lifetime Edition) Vol. 1, p. 824, 
Sec. 459, as follows, (loc. cit. 996): 


“It is not necessary that the second instrument be 
probated in order that it may be used in the contest 
of the first will to show a revocation thereof. In juris- 
dictions in which the destruction of a later will con- 
taining a clause of express revocation does not revive 
an earlier will, the later will may be shown for the 
purpose of effecting the revocation of the earlier will, 
even though such later will has been revoked, and ac- 
cordingly can not be admitted to probate.” 


WILLs — Probate — Legal Requirements 
for Codicil 


Washington—Supreme Court 
Estate of Whittier, 126 Wash. Dec. 786. 


Decedent, a widow 82 years of age, died in 
August 1944. Her will, prepared by her at- 
torney and executed in 1937, was admitted 
to probate. During the progress of admin- 
istration, a later document, purportedly testa- 
mentary in character, was offered for probate 
by Mrs. Woodland, who petitioned that the 
document be admitted to probate as the will 
of the decedent or else as a codicil. Mrs. Wood- 
land had purchased decedent’s home under a 
executory contract in 1941 and converted it 
into a rooming house. The decedent continued 
to live in the house, renting quarters from Mrs. 
Woodland. The document in question, signed 
by decedent in April 1942 in the presence of 
two witnesses, was not designated a will or 
codicil. It said simply: “I want Mrs. Irene 
Woodland to have” certain described personal 
property, “and I also cancel the balance due 
me from her on the real estate contract on 
property for my share at 1419, and 14 and 
fourteen seventeen Boylston Ave. Because she 
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was nice and did so much to make me happy 
after she bought my place.” The decedent’s 
estate was appraised in excess of $20,000. The 
value of the property covered by the docu- 
ment of April 1942 was about $2,500. 


The probate of the later document was con- 
tested on the grounds that decedent lacked 
testamentary capacity and that there was 
duress and undue influence. On appeal from the 
decree admitting the document to probate, the 
Supreme Court, although entertaining some 
doubt, accepted the findings of the trial court 
that decedent did not lack testamentary capac- 
ity and did not act under duress or undue 
influence, but reversed the trial court. 


HELD: The document in question was 
neither a will nor a codicil, and not entitled to 
probate. The document was not a will because 
the decedent purported to dispose of only a 
minor part of her estate and there was no 
indication that she intended to have the later 
document serve as her last and only will. Nor 
was the document a codicil because it was not 
attached to any will and made no reference to 
any will whatever. “A codicil is an instrument 
of a testamentary nature, the purpose of which 
is to change or alter an already executed will 
by adding to and enlarging, subtracting from 
and restricting, or qualifying, modifying, or 
revoking the provisions of a prior existing 
will.” A codicil must be attached to the will 
to which it relates or make reference to the 
will in a way sufficient to identify it. 


WILLs — Probate -— Letters of Soldier 
Insufficient to Dispose of Bank Deposit 


North Carolina—Supreme Court 
Westcott v. Bank, 227 N. C. 39 


Depositor of Bank was a member of the 
Armed Forces of the United States Army serv- 
ing in Italy. He sent a sum of money to Bank 
for deposit accompanied by letter to Bank 
reading as follows: “I wish to establish an 
account with your Bank. Please deposit the 
money that I will send regularly to this ac- 
count. I would like to make this an ‘in trust’ 
account so I am the only person who can with- 
draw from it. In case I become deceased, I 
would like to make an agreement with you so 
as to make my beneficiary my grandfather, 
whose name and address is stated above, 
eligible to receive the money only after I have 
been deceased for five years.” The deposits 
were credited on the books of the Bank in the 
name of the soldier. The soldier was killed. 


HELD: The letter did not constitute a valid 
disposition of the property of the deceased by 
will to take effect after his death nor did the 
letter create a trust in favor of the plaintiff 
enforceable in a court of equity. To constitute 
this relationship there must be a transfer of 
the title by the donor or sett'or for the benefit 
of another. Gift must be executed rather than 
executory upon a contingency. 





